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SEABUEY  V.  FIELD  aot  othkes. 
Circtdt  Courty  U.  S.j  July  Temij  1856. 

On  the  rstificatioD  of  the  Treftty  of  Gaadalape  Hidalgo,  property  below  low- 
water  mark,  in  the  Bay  of  San  FranciBco,  passed  from  Mexico  to  the  United 
SUtea 

Intermediate  the  date  of  the  Treaty  and  the  admiaslon  of  GaliforDia  into  the 
Union,  the  title  remained  in  the  government  of  the  United  States. 

During  that  period,  no  deed  or  transfer  by  any  officer  of  this  government^ 
tinauthorized  by  an  act  of  congress,  could  alienate  any  portion  of  the  public 
domain. 

Such  conveyance  was  a  mere  nullity. 

On  the  admission  of  California  into  the  Union,  she  became  subrogated  to  the 
rights  over  the  disputed  premises  which  had  been  vested  in  the  United  States, 
subject  only  to  any  cession  of  them  by  that  provision  of  the  constitution  which 
surrenders  to  the  general  government  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  Indian  tribes. 

Although  a  void  grant  cannot  be  confirmed  by  subsequent  acts  between  individ- 
uals, it  is  otherwise  as  to  confirmation  by  statute. 

Flunti£F  cannot  recover  in  ejectment,  unless  on  a  better  title  than  defendants. 


This  is  an  action  of  ejectment  instituted  for  the  recovery  of 

a  lot  of  land  fonning  a  portion  of  property  known  as  the 

"  Beach  and  Water  Lots,"  situate  in  front  of  the  city  of  San 

Francisco,  intermediate  low- water  mark  and  the  ship-channel 

of  the    Bay,  and    between    Bincon   and  Fort  Montgomery 

Points. 
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Seabury  v.  Field  and  othera, 

The  plea  filed  was  a  general  denial,  equivalent  to  a  plea  of 
not  guilty  at  common  law. 

The  facts  of  the  case  arose  mainly  out  of  the  documentary 
title  of  the  respective  parties,  and  are  set  forth  in  the  charge 
of  the  court  to  the  jury,  which  was  delivered  by 

MoAllisteb,  J. — ^The  plaintiffs  trace  their  title  to  one 
Thomas  Sprague,  to  whom  a  grant  to  the  lot  in  controversy 
was  made  on  the  3d  January,  1850,  by  John  W.  Geary, 
alcalde  of  the  city  of  San  Francisco.  The  power  of  said 
alcalde  is  predicated  upon  the  proclamation  of  General 
Kearney,  issued  on  the  10th  of  March,  1847,  as  military  com- 
mander in  California  at  the  time.  By  that  proclamation,  the 
power  to  grant  was  assumed  by  virtue  of  alleged  powers  vested 
in  him  by  the  President  of  the  United  States.  In  the  exercise 
of  those  powers,  all  the  property  known  as  the  "  Beach  and 
Water  Lots,"  was  granted  with  certain  reservations  to  the  city 
of  San  Francisco. 

The  court  instructs  you,  on  this  point,  that  the  proclamation 
of  General  Kearney,  and  the  grant  under  it,  passed  no  greater 
interest  in  the  property  than  it  would  have  done  if  signed  by 
a  private,  unofficial  person. 

During  the  period  California  was  subject  to  the  American 
arms,  the  military  and  municipal  officers  in  the  service  of  the 
United  States  government  exercised  their  functions  in  subordi- 
nation to  it.  Whatever  may  have  been  their  powers  during 
that  anomalous  condition  of  things,  the  power  to  grant  was 
not  one  of  them. 

They  could  do  no  act  to  affect  the  rights  of  the  government 
of  the  United  States  to  the  public  property ;  rights  to  be  deter- 
mined in  their  extent  and  character  by  the  issue  of  the  pending 
contest 
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On  the  ratification  of  the  Treaty  of  Guadalupe  Hidalgo, 
the  rights  political  and  proprietary  over  the  property  in  dis- 
pute, passed  from  the  government  of  Mexico,  where  it  had 
been,  to  that  of  the  United  States. 

There  was  no  officer  in  the  service  of  the  government  who 
could  for  any  purpose,  or  at  any  period,  make  a  valid  aliena- 
tion to  any  person,  natural  or  artificial,  of  any  portion  of  the 
public  property  in  land. 

The  Constitution  of  the  United  States  confides  to  congress 
the  exclusive  pow'er  of  disposing,  and  making  all  needful  rules 
and  regulations  respecting  the  public  property  of  the  govern- 
ment. 

No  interest,  therefore,  having  passed  under  the  proclama- 
tion of  General  Kearney  to  the  city  of  San  Francisco,  it  could 
transmit  none  to  Sprague,  by  means  of  the  grant  made  by 
their  alcalde,  Geary.  As  title,  it  gives  no  standing '  in  this 
court  to  the  plaintiffs.  How  far  the  documents  they  have  pro- 
duced in  evidence  may  be  available  to  them,  considered  in 
another  aspect  of  this  case,  will  be  brought  to  your  considera- 
tion hereafter. 

The  documentary  title  of  the  defendants  next  claims  atten- 
tion. They  claim  under  a  grant  from  Alcalde  Leavenworth, 
under  date  of  28th  September,  1848.  This  title  is  as  invalid 
as  the  one  under  which  the  plaintiffs  claim. 

No  interest  proprietary  or  political  over  the  property  in  the 
Bay  of  San  Francisco,  below  low-water  mark,  was  vested  in 
the  piceblo  of  San  Francisco,  under  the  Mexican  government ; 
if  it  be  admitted  that  such  jmeblo  ever  had  an  organized  exist- 
ence. No  such  interest  having  ever  vested  in  the  Mexican 
ayufUamientOj  none  such  could  have  been  transferred  to  its 
successor,  the  American  town  council.  But  if  it  be  admitted 
that  the  power  did  exist  in  the  former  to  grant  this  water  prop- 
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erty,  it  by  no  means  follows  that  Buch  power,  the  delegation  of 
sovereignty  from  the  Mexican  government,  survived  after  the 
sovereignty  of  which  it  had  formed  a  part,  had  ceased  to 
exist.  No  officer,  Mexican  or  American,  could  exercise  the 
granting  power  over  public  property  of  the  United  States. 
Nothing  but  an  act  of  congress  could  authorize  the  exercise 
of  such  power. 

The  court,  therefore,  charges  you,  that  the  two  grants  under 
which  the  parties  in  this  case  respectively  claim,  are  mere 
nullities,  neither  of  which  conveyed  a  valid  title  to  the  land  it 
assumed  to  transfer.  Thus  far,  as  to  documentary  title,  the 
parties  stand  on  an  equal  footing. 

It  becomes  necessary  now,  that  you  fix  the  attitude  of  the 
parties  as  it  is  ascertained  by  the  evidence  in  this  case  as  to 
the  possession  of  the  premises  in  dispute  at  the  time  of  the 
passing  of  the  act  of  the  legislature  of  this  State,  on  the  26th 
March,  1851,  the  origin  of  the  title  of  both  parties,  as  also,  at 
the  date  of  the  commencement  of  this  suit.  The  witnesses  are 
few  in  number,  and  the  facts  to  which  they  testify  are  not  com- 
plicated. It  is  your  especial  province  to  decide  on  them, 
limited  in  your  inquiries  only  by  the  boundaries  of  truth. 

Having  fixed  in  your  minds  the  position  of  the  respective 
parties  at  the  date  of  the  said  act  of  the  legislature,  known 
as  the  "  Beach  and  Water-Lot  Bill,"  it  becomes  the  duty  of  the 
court  to  instruct  you  as  to  the  legal  effect  of  that  act  upon  the 
rights  of  the  parties.  They  both  claim  xmder  this  act.  What 
was  the  interest  of  this  State  in  the  property  in  dispute  at  the 
time  it  was  passed,  is  the  first  question.  Beference  has  been 
made  to  the  case  of  PoUard^s  Lessee^  as  settling  the  question 
of  ownership  by  this  State  in  the  said  property  by  her  annexa- 
tion to  the  Union.  The  court  does  not  consider  that  case  as 
directly  deciding  the  point,  inasmuch  as  the  decision  turned  to 
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some  extent  on  the  fiduciary  character  imposed  on  the  govern* 
ment  of  the  United  States,  under  the  cession  made  to  them  in 
1802,  by  the  State  of  Georgia.  But  in  view  of  the  general 
reasoning,  in  that  case,  of  the  constitution  of  this  State,  em- 
bodying her  boundaries,  and  the  terms  of  the  act  of  congress 
admitting  her  into  the  Union,  the  court  instructs  you  that  this 
State,  on  her  accession  to  this  Confederacy,  became  subrogated 
to  all  the  rights,  political  and  territorial,  in  this  water-property, 
which  had  been  theretofore  in  the  United  States  government 
after  the  Treaty  of  Guadalupe  Hidalgo.  Those  rights  were 
consequently  in  this  State  at  the  time  of  the  passing  of  the  act 
of  the  legislature  under  consideration.  It  is  intitled,  "An  Act 
to  provide  for  the  disposition  of  certain  property  of  the  State 
of  California."  (Comp.  Laws,  764.)  By  its  second  section,  the 
use  and  occupation  of  the  property  is  granted  to  the  city  of 
San  Francisco,  for  the  term  of  ninety-nine  years  from  its  date, 
except  all  the  lands  being  a  portion  of  said  property,  which 
had  been  "  sold  by  the  authority  of  the  aytmtaimentOy  town 
or  city  council,  or  any  alcalde  of  the  said  town  or  city,  or  by 
any  alcalde  of  the  said  town  or  city  at  public  auction,  in 
accordance  with  the  terms  of  the  grant  known  as  '  Kearney's 
grant  to  the  city  of  San  Francisco,'  and  confirmed  by  the 
aytmtamienta — town  or  city  council — ^thereof,  and  also  regis- 
tered and  recorded  in  some  book  of  record  now  in  the  office, 
custody,  or  control  of  the  recorder  of  the  county  of  San  Fran- 
cisco, on  or  before  the  3d  day  of  April,  1850."  All  such  lands 
as  had  been  sold  in  the  manner  described,  were  granted  to  the 
req^ctive  purchasers  thereof  for  the  term  of  ninety-nine  years. 
It  is  contended  that  this  act  is  a  confirmation  of  the  grants 
under  which  the  parties  claim.  The  court  does  not  so  consider. 
Those  profess  to  convey  a  fee ;  the  act  of  the  legislature  trans- 
fers a  chattel-interest,  a  term  of  years  only ;,  an  estate  differing 
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in  quantity  and  degree  from  that  in  the  grants.  It  cannot  be 
deemed  the  confirmation  of  a  pre-existing  estate,  but  the  crea- 
tion of  a  new  one.  The  court  considers  this  act  a  legislative 
grant  of  land  for  a  term  of  years,  and  the  reference  therein 
made  to  lands  which  had  been  purchased  and  held  under  the 
prescribed  form,  as  a  designatio  personarum^  to  designate  the 
classes  of  persons  who  were  to  take  as  grantees.  The  inquiry 
is,  do  the  parties,  or  either,  or  both  of  them,  belong  to  the  class 
of  grantees  designated  by  the  statute  ?  Both  claim  to  be  so 
comprehended.  On  this  point,  the  court  instructs  you  that 
if  you  are  satisfied  from  the  evidence  that  the  plaintiffs  are 
purchasers  of  the  lot  in  controversy,  comprehended  within  the 
boundaries  mentioned  in  said  act,  which  lot  was  sold  at  public 
auction  by  the  authority  of  the  town-council  of  San  Francisco, 
in  accordance  with  the  terms  of  the  grant  known  as  Kearney's 
grant  to  the  city  of  San  Francisco,  then,  in  such  case,  the 
plaintiffs  are  to  be  deemed  as  comprehended  within  one  of  the 
classes  of  grantees  designated  by  the  statute.  And  the  court 
further  instructs  you,  that,  if  you  are  satisfied  from  the  evidence 
that  the  defendants  hold  the  lot  in  controversy  as  purchasers 
under  the  grant  of  an  alcalde  of  the  city  of  San  Francisco, 
which  was  confirmed  by  an  ayuntamiento^  or  town  or  city 
council  thereof,  and  also  registered  and  recorded  in  some  book 
or  record  in  the  office,  custody,  or  control  of  the  recorder  of 
the  county  of  San  Francisco,  on  the  20th  day  of  March,  1851, 
and  which  registry  or  record  was  made  on  or  before  the  3d 
day  of  April,  1850,  then,  in  such  case,  the  court  instructs  you 
that  the  defendants  are  also  among  those  designated  as  the 
other  class  of  grantees  under  said  act.  The  mode  and  manner 
in  which  the  confirmation  of  the  town-council  is  to  be  given  ; 
are  not  prescribed,  and  any  form  in  which  it  may  have  been 
given,  if  it  satisfies  you  of  the  fact,  will  be  suflScient  in  this 
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case.  Should  you  be  satisfied  from  the  evidence  of  the  author- 
ity or  confirmation  of  the  ayimtamientOy  or  town-council,  to 
both  the  grants  under  which  the  parties  respectively  claim, 
then  the  court  instructs  you  that  the  parties  stand  in  equali 
jurCy  as  to  documentary  title,  and  their  rights  must  be  adjusted 
by  the  parol  testimony  and  the  principles  of  law  applicable  to 
the  facts  elicited.  These  will  be  found  in  the  instructions 
prayed  for  by  the  respective  counsel,  which  the  court  will  now 
give. 

The  plaintifiTs'  coimsel  ask  me  to  instruct  you, — 

1st.  K  the  jury  believe  that  the  lot  in  controversy  was 
sold  to  Sprague,  by  Alcalde  Geary,  at  public  auction,  in 
accordance  with  the  terms  of  the  grant  known  as  "  Kearney's 
Grant"  to  the  city  of  San  Francisco,  then  the  second  section 
of  the  act  of  the  California  Legislature,  approved  26  March, 
1861,  operates  as  a  valid  grant  of  the  same  lot,  for  the  space 
of  99  years  from  the  date  thereof,  to  the  said  Sprague. 

2d.  No  title  passed  to  Parker  by  the  grant  from  Leaven- 
worth} of  the  25th  September,  1848. 

The  court  has  given  you,  and  now  reiterates  the  principles 
embodied  in  the  foregoing  instructions. 

Tlie  counsel  for  defendants  have  asked  the  following  instruc- 
tions, which  I  give  you. 

1st.  Although  a  void  grant  cannot  be  confirmed  by  a  sub- 
sequent act  between  individuals,  yet  it  is  otherwise  as  to 
confirmation  by  statute,  and  the  legislature  may,  by  statute, 
confirm  a  deed  or  grant  which  was  absolutely  void  at  the 
time  of  confirmation. 
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The  court  gives  this  instruction  with  the  addition, — so  that 
vested  rights  of  third  persons  are  not  divested. 

2d.  The  lot  in  question  being  covered  with  tide-water, 
vested  in  the  State  of  California,  upon  the  admission  of  the 
State  into  the  Union. 

8d.  The  State  having  thus  been  the  owner  of  the  property 
in  question,  it  was  competent  for  the  State  to  dispose  of  it  hj 
statute  operating  as  a  conveyance. 

4th.  The  act  of  March  20, 1851,  operated  as  a  legislative 
grant  in  the  cases  therein  specified,  and  if  the  lot  in  question 
was  sold  or  granted  on  the  25th  September,  1848,  by  Leaven- 
worth, as  Alcalde  of  San  Francisco,  and  afterwards  confirmed 
by  the  aywntamiento^  or  town  or  city  council,  and  registered 
on  or  before  the  3d  day  of  April,  1850,  in  some  book  of  record 
in  the  office,  custody,  or  control  of  the  recorder  of  the  county 
of  San  Francisco,  at  the  date  of  the  passage  of  the  act,  the  said 
statute  operated  as  a  grant  of  the  said  lot  to  the  said  Parker, 
his  heirs  and  assigns,  and  any  person  holding  under  him  or 
them,  for  the  term  of  ninety-nine  years  from  the  date  of  the  act. 

6th.  In  case  of  equal  rights,  or  equities,  the  maxim,  prior 
in  tempore^  poUor  injure^  will  prevail. 

6th.  In  ejectment,  the  plaintiff  cannot  recover  without 
showing  a  better  title  than  the  defendants ;  and  unless  the 
plaintiffs  have  shown  in  themselves  a  better  title,  the  verdict 
must  be  for  the  defendants. 

The  plaintiffs  must  recover  on  their  legal  title,  as  distin- 
guished from  the  equitable  title  of  the  defendants. 

Verdict  for  plaintiffs. 

HoUida/y  <&  SaitnderSj  for  plaintiffs. 
Zochjooodj  Tyler  <&  Wallace^  for  defendants. 
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YANDEWATER  v.  THE  STEAMSHIP  "  YANKEE 

BLADE."— /;i  Admiralty. 

Circuit  Courtj  U,  S.y  July  Term^  1855. 

Maritime  liens  -will  not  be  extended  by  implicatioD. 

Where  a  contract  is  maritime,  if  there  is  no  lien  annexed  to  it  bj  law,  it  cannot 
be  enforced  in  admiralty  by  proceedings  in  rem. 

An  agreement  by  ovners  for  the  fatore  employment  of  their  Tessels,  resembles 
more  a  oonsortshlp  than  a  charterparty,  and  to  it  no  lien  is  fixed  by  implica- 
tion of  law. 


A  libel  in  rem  was  exhibited  in  the  court  below,  claiming 
damages  for  the  violation  of  an  agreement,  entered  into  at 
New  York,  on  the  24th  day  of  September,  1853,  in  the  follow- 
ing words : — 

"This  agreement,  made  this  twenty-fourth  day  of  Sep- 
tember, 1853,  at  the  city  of  New  York,  between  Edward  Mills, 
as  agent  for  the  owners  of  steamship  '  Uncle  Sam,'  and  William 
H.  Brown,  as  agent  for  the  owners  of  steamship  ^  America,' 
witnesseth,  that  said  Mills  and  Brown  hereby  agree  with  each, 
as  agents  for  the  owners  of  said  ships  before  named,  to  run  the 
two  ships  in  connection  for  one  voyage,  on  terms  as  follows, 
viz. :  Of  all  moneys  received  from  passengers,  and  for  freight 
contracted  through  and  between  New  York  and  San  Francisco, 
both  ways,  the  '  Uncle  Sam '  shall  receive  seventy-five  per  cent, 
and  the  *  America'  shall  receive  twenty-five  per  cent.;  the 
money  to  be  received  here  by  said  E.  Mills,  and  the  share  of 
the  *  America '  to  be  paid  over  to  "William  H.  Brown,  or  his 
order,  before  the  sailing  of  the  ship ;  and  the  share  due  the 
*  America '  of  moneys  received  on  the  Pacific  side,  to  be  paid 
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over  to  said  Brown,  or  his  order,  immediately  on  the  arrival  of 
the  pasBengers  in  New  York,  by  E.  Mills,  who  guarantees,  as 
agent  aforesaid,  the  true  and  honest  returns  of  all  funds 
received  by  his  agents  on  the  Pacific.  It  is  understood  that 
this  trip  is  to  be  made  by  the  '  Uncle  Sam '  leaving  San 
Francisco  on  or  about  the  15th  October,  and  the  'America' 
New  York  on  or  about  the  20th  October  next.  Each  ship  is 
to  pay  all  the  expenses  of  her  running  and  outfits,  and  to  be 
responsible  for  her  own  acts  in  every  respect.  Each  ship  is  to 
retain  all  the  moneys  received  for  local  fr^eight  or  passengers, 
that  is,  for  such  freight  and  passengers  as  only  pay  to  the  ports 
the  individual  ship  runs  to,  without  any  division  with  the 
other  ship.  No  commissions  are  to  be  charged  anywhere  on 
any  receipts  for  the  '  America '  by  said  Mills  in  division ;  but 
the  expense  of  advertising,  and  the  amount  paid  out  for  run- 
ners at  all  points  are  to  be  borne  by  each  ship  in  the  same 
proportion  as  receipts  are  divided  between  them. 

"  In  consideration  of  all  the  above,  well  and  truly  per- 
formed in  good  faith,  Edward  Mills,  as  agent  for  the  steamship 
*  Yankee  Blade,'  hereby  agrees  that  when  the  '  America ' 
arrives  at  Panama,  on  her  voyage  hence  to  the  Pacific  Ocean, 
said  ship  '  Yankee  Blade '  shall  leave  New  York  at  such  time 
as  to  connect  with  the  'America,'  conveying  passengers  and 
freight  on  the  same  terms  as  is  hereinl^efore  agreed,  say  twenty- 
five  per  cent,  to  the  '  Yankee  Blade,'  and  seventy-five  per  cent. 
to  the  '  America ;'  provided  only  that  said  connection  shall  be 
made  at  a  time  that  will  not  prevent  the  '  Yankee  Blade '  from 
making  her  connection  with  the  '  Uncle  Sam '  at  her  regular 

time. 

"  E.  Mills, 

"  W.  H.  Brown." 
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To  the  libel  exceptionB  were  taken  in  the  court  below, 
which  being  sustained,  the  libel  was  dismissed,  and  an  appeal 
taken  to  this  court. 


McAllister,  J. — ^This  case  comes  before  the  court  on  an  ap- 
peal from  the  decree  of  the  District  Court  of  the  United  States 
for  the  K^orthern  District  of  California,  dismissing  the  libel  upon 
exceptions  taken  to  it.  To  the  exception  taken  to  the  jurisdic- 
tion of  the  court,  this  inquiry  will  be  limited. 

For  the  past  half-century,  the  extent  of  the  admiralty 
jurisdiction  of  the  courts  of  this  country  has  been  a  fruitful 
source  of  controversy ;  and,  though  illumined  as  it  has  been 
by  the  genius  of  some  of  our  ablest  jurists,  still  remains  a  vexed 
question.  In  1847,  in  Waring  v.  Clarke^  6  Howard,  441,  the 
Supreme  Court  decided  that  in  cases  where  admiralty  juribdic- 
tion  depends  on  locality,  it  extends  to  all  torts  committed  on 
the  high  seas,  or  within  the  ebb  and  flow  of  the  tide  as  far  up 
a  river  as  the  tide  ebbs  and  flows,  although  the  place  be  infra 
comitatus.  Thus  much  for  the  jurisdiction  of  admiralty  over 
torta. 

In  the  same  year,  in  the  case  of  TJie  New  Jersey  Namgor 
tion  Co,  V.  The  Merchanfs  Bamk^  6  Howard,  344,  that  court 
decided  that  the  courts  of  the  United  States  had  admiralty 
jurisdiction  in  personam  and  in  rem  over  libels  founded  on 
contracts  of  affreightment  to  be  executed  on  the  sea,  between 
the  cities  of  New  York  and  Providenqe.  In  1849,  in  Cutler  v. 
MaSy  7  Howard,  729,  they  declined  to  entertain  a  like  jurisdic- 
tion in  a  cause  of  contribution,  or  general  average,  civil  and 
maritime,  and  they  say,  "  It  is  very  much  to  be  regretted  that 
the  jurisdiction  of  the  courts  of  admiralty,  in  this  country,  is 
not  more  clearly  defined.  It  has  been  repeatedly  decided  in 
this  country,  that  its  jurisdiction  is  not  restricted  to  the  sub- 
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jects  over  which  the  English  courts  of  admiralty  exercised 
jurisdiction  at  the  time  our  constitution  was  adopted."  It  is 
not  necessary,  for  the  purposes  of  this  case,  to  enter  the  field  of 
extended  discussion  into  which  our  inquiry  into  the  extent  of 
admiralty  jurisdiction  over  contracts  would  lead.  If  that 
jurisdiction  be  admitted  to  the  extent  contended  for  by  its 
most  zealous  advocate,  this  case  cannot  come  within  its  reach. 

Some  twenty  years  after  his  elaborate  exposition  of  the 
doctrine  in  the  case  of  De  Lovio  v.  Boit^  Judge  Story  re- 
asserted it  in  the  case  of  The  Volunteer^  1  Sumner,  551.  The 
principle  enunciated  is,  to  use  his  own  language  (p.  553),  "  that 
the  Admiralty  had  an  original,  ancient,  and  rightful  jurisdic- 
tion over  all  maritime  contracts  strictly  so  called  (that  is,  such 
contracts  as  respect  business,  trade,  and  navigation  to,  on, 
and  over  the  high  seas),  which  it  might  exert  by  a  proceed- 
ing m  rem  in  all  cases  where  the  maritime  law  establishes 
a  lien  or  other  right  in  rem^  and  by  a  proceeding  in  peraoncmi 
where  no  such  lien  or  other  right  vn  rem  existed."  It  follows 
from  this,  firat^  that  all  maritime  contracts  are  within  the 
jurisdiction  of  the  admiralty  courts;  second^  that  there  are 
only  some  of  these  contracts  for  the  violation  of  which  the 
admiralty  jurisdiction  can  be  exercised  im,  rem;  and,  thirds 
that  those  are  such  contracts  to  which  the  maritime  law  has 
annexed  a  lien.  Admitting  the  contract  sued  on  to  be  a  mari- 
time one,  the  inquiry  is  whether  it  belongs  to  that  class  of  such 
contracts  as  have  attached  to  them,  by  legal  implication,  a  lien. 

It  is  admitted  by  tlie  proctor  for  libelant,  that  there  is  no 
case  parallel  in  its  details  with  the  present ;  and  this  court  is 
asked  to  extend  the  principles  applicable  to  charter-parties, 
and  make  the  lien  which  the  law  applies  to  those  instruments, 
applicable  to  the  case  at  bar.  Before  viewing  the  contract  in 
its  supposed  analogy  to  a  charter-party,  let  us  consider  it  per 
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96.  It  is  a  contract  made  by  owners  of  veBselB  in  a  home  port. 
This  circumBtance  is  worthy  of  consideration.  The  question  is 
not  whether  an  instrument  known  to  the  maritime  law,  and  to 
which  it  has  annexed  a  lien,  is  to  be  divested  of  that  lien  by 
the  fact  that  such  instrument  was  made  by  the  owner  instead 
of  the  master  of  the  ship.  The  point  is,  whether  there  should 
be  an  implied  lien  in  a  contract,  such  as  the  one  under  con- 
sideration, made  by  the  owners  in  the  home  port.  In  the  case 
of  The  Dvdco^  2  Sumner,  176,  Judge  Story,  after  deciding  that 
a  bottomry  bond  may  be  made  by  the  owners  of  a  vesBel  in  a 
home  or  a  foreign  port,  says,  "  Whether  upon  contracts  so  made 
in  a  home  port  a  remedy,  lies  in  the  Admiralty  in  rem^  is  quite 
a  different  question."  When  so  great  an  advocate  of  admiralty 
jurisdiction  doubts,  we  certainly  should  pause.  Again,  in 
Blame  v.  The  Ship  Carter^  4  Cranch,  828,  831,  the  court  say, 
"  In  the  case  of  a  bottomry  bond,  executed  by  the  owner  in 
his  own  place  of  residence,  the  same  reason  does  not  exist  for 
giving  an  implied  admiralty  claim  upon  the  bottom  (of  the 
ship) ;  for  it  is  in  his  power  to  execute  an  express  transfer  or 
mortgage."  In  view  of  foregoing  reasoning,  in  relation  to  a 
marine  instrument,  well  known  to  the  laws  of  the  sea,  in 
deciding  whether  there  is  an-  implied  lien  annexed  to  the  con- 
tract in  dispute,  and  which  is,  sui  generis^  the  fact,  that  there 
is  no  necessity  for  such  implication,  as  it  was  in  the  power  of 
the  party  to  make  an  express  hypothecation,  is  not  to  be  over- 
looked. To  create  such  lien  it  has  been  urged  that  the  present 
contract  is  a  charter-party,  or  if  not,  bo  analogous  to  it  that  Ihe 
rule  applicable  to  the  one  should  be  applied  to  the  other. 

A  charter-party  is  the  hiring  of  the  whole  or  a  part  of  a 
yessel,  for  the  transportation  of  merchandise  or  passengers ;  and 
if  it  does  not,  ex  vi  terrmn%  convey  a  proprietary  interest, 
it  certainly  does  pass  a  claim  or  interest  in  the  vessel,  recog- 
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nized  by  the  maritime  law,  the  privilege  to  look  upon  her  as 
answerable  for  the  goods  placed  on  board.  That  she  is  answer- 
able for  them,  and  they  to  her,  is  a  well-settled  and  universal 
rule  of  law ;  and  the  parties,  when  they  enter  into  the  con- 
tract, are  presumed  to  do  so  with  knowledge  of  the  lien  implied 
by  law  from  the  terms  and  character  of  the  instrument  they 
make.  The  present  agreement  is  a  personal  one,  between  the 
owners  of  vessels,  to  embark  them  in  a  common  enterprise  and 
divide  the  profits  in  the  mode  agreed  upon;  and  includes  a 
personal  guarantee  of  one  of  the  owners  for  a  true  and  honest 
return  of  the  moneys  received  by  his  vessel.  If  such  agree- 
ment be  a  charter-party,  then  mnst  every  agreement  between 
owners,  where  their  vessels  are  to  be  used  in  carrying  it  out, 
be  so  considered  ;  and  the  law,  where  no  express  lien  has  been 
created,  must  imply  one.  In  charter-parties  there  is  a  mutu- 
ality of  lien.  The  ship  is  answerable  to  the  goods,  and  these 
again  to  the  ship.  They  are  joined  together  by  the  act  of  the 
law,  and  cannot  l)e  separated,  save  by  the  act  of  the  parties, 
without  the  discharge  of  the  respective  liens.  Here  is  perfect 
mutuality.  The  court  can  perceive  none  such  in  this  case. 
The  agreement  is  simply  one  of  association  ;  its  object,  to  make 
a  direct  route  through  from  New  York  to  San  Francisco,  for 
the  transportation  of  merchandise  and  passengers,  the  owners 
designing  to  combine  the  capacity  of  their  two  iTessels  to  keep 
open  a  direct,  uninterrupted  communication  between  the  two 
term/ini  of  the  contemplated  voyage.  The  court  has  been 
xmable  to  find  any  case  decided  by  the  Supreme  Court  of  the 
United  States  which  has  adjudicated  that  implied  liens  are 
annexed  by  the  maritime  law  to  associations  made  by  owners 
of  diflferent  vessels  for  purposes  of  trade.  The  case  of  Andrews 
V.  WcbU^  3  Howard,  568,  is  the  only  case  which  refers  to  these 
associations  between  the  owners  of  vessels.    But  the  question 
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did  not  directly  come  before  the  court.  Judge  Story,  argu- 
endoy  did  say,  "  Over  maritime  contracts  the  Admiralty  pos- 
sesses a  clear  and  established  jurisdiction,  capable  of  being 
enforced  in  persona/m  as  well  as  m  rem.^^  As  general  as  are 
the  terms  here  used  by  Judge  Story,  this  court  considers  them 
as  simply  affirming  the  admiralty  jurisdiction  in  persona/m, 
over  aU  maritime  contracts.  But,  as  before  stated,  the  ques- 
tion was  not  directly  before  the  court.  Conkling,  in  his 
treatise,  says  of  the  case  of  Andrewa  v.  Wally  that  it  was  not 
an  original  suit,  but  an  intervention  by  third  persons  for  their 
interest  against  funds  in  court.  Had  the  enunciation,  made  by 
Judge  Story,  been  understood  in  an  unrestricted  sense,  and 
deemed  the  doctrine  of  the  court,  whence  the  expression  of 
regret  by  the  chief  justice,  four  years  later,  "  that  it  is  very 
much  to  be  regretted  that  the  jurisdiction  of  the  Courts  of 
Admiralty  in  this  country  is  not  more  clearly  defined  "  ?  If  the 
proposition  advanced  arguendo  by  Judge  Story  had  been 
adopted  by  the  court  in  its  unrestricted  sense,  no  clearer  de- 
finition was  needed.  The  jurisdiction  of  the  Admiralty  would 
extend  over  all  maritime  contracts  whatever,  either  by  a  pro- 
ceeding in  rem  or  in  personam.  The  only  question  as  to 
jurisdiction,  when  the  former  proceeding  was  taken,  would  be 
whether  the  res  or  its  proceeds  were  within  the  reach  of  the 
court.  This  court  knows  no  adjudication  of  the  Supreme 
Court  which  has  carried  the  doctrine  to  that  extent,  and  it 
feels  indisposed  to  adopt  it  in  advance.  The  instrument  sued 
on  was  made  by  the  owners  of  the  ships  in  the  home  port ; 
there  is  no  express  hypothecation;  there  is  no  necessity  for 
annexing  to  it  an  implied  one ;  it  is  an  instrument  unknown  to 
the  maritime  law ;  there  is  nothing  in  the  transaction  to  raise 
an  inference  that  the  credit  was  not  exclusively  personal ;  and 
there  is  no  decision  of  the  Supreme  Court  affixing  an  implied 
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lien  to  such  a  contract.  The  agreement,  as  has  been  said,  is 
simply  an  association  for  the  purposes  of  trade.  In  relation  to 
an  agreement  of  consortsliip,  Mr.  Conkling,  in  his  treatise  on 
Admiralty  Jurisdiction,  says,  ^^  There  seem  to  be  sufficient 
reasons  for  holding  that  no  mutual  liens  arise  from  a  contract 
of  consortship,  and,  therefore,  no  suit  in  rem  can  be  main- 
tained for  their  enforcement."  (Vol.  ii.  p.  617, 2d  ed.)  Bene 
diet  states,  '^  that  vessels  engaged  in  maritime  employment,  in 
which  association  increases  efficiency  or  security,  often  agree  to 
make  common  cause  in  their  enterprise.  Such  agreements  are 
agreements  for  consortship.  They  are  maritime  contracts,  and 
are  within  the  acknowledged  jurisdiction  of  the  Admiralty  of 
this  country."  (§  298.)  But  he  does  not  intimate  that  they  are 
within  that  class  of  contracts  referred  to  by  Judge  Story,  in 
the  case  of  the  Volimteery  to  which  there  is  annexed  a  lien  by 
the  maritime  law,  which  can  be  enforced  by  a  proceeding  m 
rem.  The  analogy  between  the  contract  sued  on  and  an 
agreement  for  consortship  is  slight ;  but  it  appears  to  the  court 
stronger  than  that  which  exists  between  the  former  and  a 
charter-party.  In  this  case,  the  owners  of  the  ships  could,  had 
they  BO  chosen,  have  created  an  express  lien ;  the  maritime  law 
gives  no  implied  one,  and  this  court  declines  to  construct  one. 

The  exception  to  the  jurisdiction  is  overruled,  and  the 
decree  of  the  court  below,  dismissing  the  libel,  is  affirmed. 

JaneSy  Doyle  dk  Barber ^  for  libelant. 
Crockett  <&  Page^  for  claimant. 

Affirmed,  9uh  nom,  Vandewater  v.  MilU^  19  Howard,  82. 
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TEESE  et  al.  «.  PHELPS  et  al. 
Circuit  Courts  U,  S.<,  July  Temty  1856. 

An  allegation,  in  the  complain t,  of  residence  of  the  partlee  is  not  neoeisary  to 

impart  jurisdiction. 
If  a  defendant  is  sued  out  of  his  district,  he  must  plead  his  personal  privilege. 
The  objections  to  the  form  of  a  complaint  must  be  availed  of  by  tcpecicU  demurrer. 
This  court  has  by  rule  adopted  the  forms  of  pleadings  and  practice  in  the  courts 

of  this  State,  as  ascertained  by  its  practice  act,  unless  they  contravene  the  acta 

of  congress  or  the  rules  of  this  court. 
'Whether  an  invention  is  patentable  is  a  mixed  question  of  law  and  fact,  and 

should  not,  in  ordinary  cases,  be  disposed  of  without  the  intervention  of  a 

jury,  where  the  title  has  not  been  fixed  at  law.  ' 


This  action  is  brought  to  recover  damages  for  the  alleged 
infringement  of  a  patent.  To  the  complaint  a  general  dermur- 
rer  has  been  filed. 

McAluster,  J. — ^The  grounds  assigned  in  argument  are, 
first,  that  there  is  no  allegation  in  the  complaint  that  either 
plaintiffs  or  defendants  are  residents  of  any  particular  district. 
It  is  not  indispensable  to  make  such  averment.  If  a  party  be 
sued  out  of  his  district,  he  can  plead  his  personal  privilege. 
In  this  case  it  is  not  alleged  that  the  defendants  are  sued  out  of 
the  district  of  which  they  are  residents.  The  objection  is,  that 
there  is  no  allegation  in  the  complaint  that  the  defendants  are 
residents  of  the  district  in  which  they  are  sued.  Such  allega- 
tion is  not  necessary  to  give  jurisdiction  to  tlie  court,  and  it 
certainly  constitutes  no  part  of  the  plaintiff's  cause  of  action. 
In  Grade  v.  Palmer^  8  Wheaton,  699,  Chief  Justice  Marshall 
says,  "  That  the  uniform  construction  under  said  clause  (the  llth 

sec.  Jud.  Act  of  1789,  ch.  20 ;  1  Stat,  at  Large,  78)  had  been,  that 
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it  was  not  necessary  to  aver  on  the  record  that  the  defendant 
was  an  inhabitant  of  the  district,  or  found  therein.  That  it 
was  sufficient  if  the  court  appeared  to  have  jurisdiction  by  the 
citizenship  or  alienage  of  the  parties." 

The  second  ground  of  demurrer  goes  to  the  form  of  com- 
plaint. It  is  admitted  that  this  complaint  is  substantially  an 
action  on  the  case ;  but'it  is  urged  that  it  is  not  clothed  in  the 
technical  form  as  known  at  common  law.  The  defects  alleged, 
being  matters  of  form,  cannot  suspend  the  action  of  the  court, 
inasmuch  as  they  have  not  been  made  the  ground  of  a  apect/xl 
dtmun^er^  as  required  by  the  Judiciary  Act  of  1789.  But  if  a 
special  demurrer  had  been  filed,  and  the  defect  alleged,  that  the 
action  was  brought  in  a  form  different  from  that  which  accords 
with  the  common  law,  the  objection  would  not  have  been 
available.  The  act  of  congress  known  as  the  Process  Act, 
passed  May  19,  1828,  adopted  the  forms  and  modes  of  pro- 
ceedings in  the  State  courts  in  common-law  cases,  as  controlling 
the  practice  of  the  courts  of  the  United  States,  subject  to  such 
alterations  and  additions  as  the  said  courts  of  the  United 
States  shall  in  their  discretion  deem  expedient,  or  to  such  reg- 
ulations as  the  Supreme  Court  shall  from  time  to  time  pre- 
scribe. In  all  the  States  except  Louisiana,  while  actions  at 
law  are  tried  upon  their  merits  by  the  application  of  common- 
law  principles,  the  forms  of  pleading  as  they  obtain  in  the 
State  courts  have  been  adopted  in  most  of  the  courts  of  the 
United  States.  This  court  has,  by  a  rule,  adopted  the  forms  of 
pleading  and  practice  which  obtain  in  the  courts  of  this  State, 
in  all  cases  not  provided  for  by  the  rules  of  this  court  or  the 
acts  of  congress.  Now,  the  complaint  in  this  case  cannot  be 
deemed  defective :  though  not  technically  correct,  it  is  a  sub- 
stantial compliance  witli  the  mode  of  pleading  prescribed  by 
the  practice  act  of  this  State,  in  conformity  to  which,  as  far  as 
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practicable,  it  is  the  duty  of  this  court  to  act.  It  is  urged  in 
support  of  the  denmrrer^  that,  as  the  act  of  congress  of  August 
23, 1842  (Statutes,  517)  gives  full  power  to  the  Supreme  Court 
of  the  United  States  to  regulate  from  time  to  time  the  forms  of 
writs  and  other  process  in  the  Circuit  Courts,  the  preceding  acts 
of  congress  are  repealed.  There  is  no  repealing  clause  in  the 
statute.  Its  only  object  is  to  give  a  supervisory  power  to  the 
Supreme  Court  over  the  rules  of  subordinate  courts.  Under 
this  act  that  tribunal  has  prescribed  rules  in  admiralty  and,  in 
equity ;  but  has  not  thought  expedient  to  prescribe  rules  in 
common-law  cases ;  thus  leaving  the  Circuit  Courts  to  govern 
themselves  by  the  modes  of  proceeding  which  obtain  in  the 
State  courts,  modified  by  their  own  rules.  A  practical  illus- 
tration of  this  will  be  found  in  the  case  of  Christy  v.  Scott,  14 
Howard,  282. 

The  third  ground  of  demtcrrer  is,  that  the  improvement  for 
which  the  plaintiffs  claim  a  patent,  is  neither  an  art,  a  man- 
ufacture, nor  composition,  and  is  therefore  not  patentable. 
Whether  a  given  improvement  is  a  patentable  invention,  is  a 
mixed  question  of  law  and  fact,  and  should  not,  in  ordinary 
cases,  be  disposed  of  on  demurrer  and  without  the  intervention 
of  a  jury.  The  last  objection  is,  that  the  specification  is  too 
indefinite.  The  court  does  not  so  consider  it,  and  if  the  jury 
should  find  it  novel,  cannot  regard  it  of  such  indefinite  charac- 
ter as  to  defeat  the  patent  on  that  ground. 

An  order  must  be  entered  in  this  case  that  the  demurrer  be 
overroled,  defendant  paying  costs. 

m 

C.  IT.  S.  WUUama,  for  plaintiffs. 
£.  S.  Brooks,  for  defendants. 
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DESSAU  V.  BOURS  and  othbrs. 
Circuit    Courtj     W.  S.j    July    Term^    1856. 

Pasol  testimony  is  inadmiasible  to  charge  a  party  on  negotiable  paper,  where 

neither  his  name,  nor  any  other  circumstance,  appeare  on  its  fdce  to  connect 

him  with  it 
The  rule  applicable  in  cases  of  sales,  as  to  undisclosed  principals,  does  not  apply 

to  this  case. 
Where  there  is  sufficient  on  the  face  of  negotiable  paper  to  create  a  doubt  to 

whom  credit  was  given,  parol  evidence  is  admissible  to  remove  that  doubt 


An  action  was  brought,  by  payee  v,  drawer,  on  following 

draft : 

Banking  House,  T.  Robinson,  Bours  &  Co., 
Stockton,  January  22d,  1855. 
At  sight  pay  to  the  order  of  A.  Dessau,  for  value  received, 

twelve  hundred  dollars. 
To  T.  Robinson,  Bours  &  Co. 

William  Hagan  &  Co.,  Agents. 

New  York. 

An  answer  to  the  complaint  was  filed,  which  sets  forth 
specially  certain  facts  by  way  of  defense,  which  will  be  found 
in  the  opinion  of  the  court.  To  that  answer  a  denburrer  was 
filed  by  the  plamtiflf. 

McAllisteb,  J. — On  the  face  of  this  instrument,  there  can 
be  no  doubt  of  the  responsibility  of  defendants.  No  mention 
is  made  of  any  principal ;  nor  is  any  fact  patent  on  the  face  of 
the  paper  which  discloses  the  existence  of  any  persons  save  the 
drawers  who  are  to  be  charged.  Thus  viewed,  by  the  well- 
settled  rule  of  law, 'the  word  "agents"  appended  to  the 
drawers,  names  are  to  be  regarded  merely  as  deecripiio  jperson- 
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arum^  &nd  the  instrnment  fixes  upon  the  signers  an  unqualified 
responsibility.  The  defense  to  the  action  rests  upon  an  answer 
which  avers  that  the  bill  was  drawn  by  defendants  as  agents 
of  certain  persons  named  Bv/rgoyne  <&  Co.  /  that  at  the  time  it 
was  drawn,  such  fact  was  communicated  to  the  plaintiff,  and 
he  was  informed,  that  the  defendants  were  in  no  way  liable  for 
the  due  acceptance  or  payment  of  the  bill ;  that,  after  being 
so  informed,  the  plaintiff  took  the  bill,  and  then  and  there 
agreed  with  defendants,  that  in  case  of  non-acceptance  or  non- 
payment of  same,  defendants  were  not  to  be  liable ;  but  that 
he  (the  plaintiff)  would  look  solely  to  the  said  Burgoyne  <&  Co. 
for  indemnity.  To  the  answer,  a  demurrer  has  been  filed  by 
the  plaintiff,  and  the  question  raised  by  the  pleading  is, 
whether  parol  testimony  is  admissible  to  discharge  a  party 
from  the  liability  fixed  upon  him  by  law,  by  the  terms  of  the 
bill  under  consideration.  The  names  of  Bv/rgoyne  cfe  Co.  do 
not  appear  on  the  bill,  and  if  made  liable,  they  are  to  be  made 
BO  under  the  authority  of  that  class  of  cases,  relied  on  in  this 
case,  which  authorizes  the  admission  of  parol  testimony  to 
fix  the  liability  of  an  unknown  principal.  The  rule  which 
admits  such  testimony  to  charge  an  imknown  principal,  while 
it  rejects  such  when  its  object  is  to  discharge  the  signer  of  a 
written  contract,  is  advanced  by  Mr.  Smith,  in  his  Leading 
Cases,  and  has  been  subsequently  adopted  in  Westminster 
Hall.  But  the  cases  collated  by  that  writer,  and  those 
which  in  England  and  this  country  affirm  the  principle,  will  be 
found  to  be  cases  of  sales.  The  court  considers  none  of  these 
strictly  applicable  to  the  case  at  bar.  There  is  a  distinction 
between  the  admission  of  parol  testimony  to  charge  an  un- 
known principal  in  a  transaction  of  sale,  and  to  fix  the  liability 
of  a  party  upon  a  bill  on  which  his  name  does  not  even  infer- 
rentially  appear. 
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In  a  recent  case  in  England,  Lord  Abinger,  Ch.  B.,  and 
Parke,  Gumey,  and  Rolfe,  BB.,  decided  that  a  partner  might 
be  held  upon  a  written  contract  signed  by  his  co-partners, 
but  on  which  his  name  did  not  appear ;  considering  the  case 
one  of  agency.  While  they  state  that  all  written  contracts  not 
under  seal  stand  upon  the  same  footing  as  contracts  not  writ- 
ten, they  expressly  admit,  that  in  the  case  of  a  bill  of  exchange, 
or  promissory  note,  none  but  the  parties  named  in  the  instru- 
ment can  be  sued  upon  it.  {Beckham  v.  DraJce^  9  M.  &  "W. 
79,  92 ;  1  Parsons  on  Contracts,  48,  n.  a,) 

In  accordance  with  this  doctrine  is  the  case  of  Pentz  v. 
Stanton  (10  "Wend.  271),  relied  on  by  counsel  for  the  demurrer. 

The  force  of  this  authority  is  assailed  upon  the  ground,  that 
in  the  marginal  note  of  the  reporter,  as  well  as  in  the  argu- 
ment of  counsel,  it  appears  in  that  case,  no  disclosure  of  the 
name  of  the  principal  was  made.  Such  is  the  fact ;  but  it  is 
equally  true,  that  the  court  did  not  place  its  decision  upon  that 
ground ;  but  on  the  broad  principles  of  commercial  law.  It 
says,  "  the  plaintiff  cannot  on  the  bill  of  exchange  recover 
against  the  present  defendant.  His  name  nowhere  appears 
upon  it.  It  was  drawn  and  subscribed  by  "West,  in  his  own 
name,  with  the  simple  addition  of  '  agent ;'  but  without  any 
specification  whatever  of  the  name  of  the  principal."  Again, 
"  It  is  not  sufficient  to  charge  the  principal,  or  protect  the 
agent  from  personal  liability,  merely  to  describe  himself  as 
agent,  if  the  language  of  the  instrument  imports  a  personal 
contract  upon  his  part."  It  is  urged  that  if  Burgoyne  dk 
Co.  are  not  liable,  that  fact  fixes  the  liability  of  defendants. 
It  does  not  follow  from  the  circumstance  that  the  former  are 
not  responsible  on  paper  on  which  their  names  do  not  appear, 
that  the  liability  of  defendants  must  on  that  account  be  con- 
clueively  fixed.  Their  responsibility  depends  upon  the  admissi- 
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bility  of  certain  evidence,  which  question  is  raised  by  the 
demiirrer  in  this  case ;   and  if  it  be  overruled,  then  upon  the 
clear  and  satisfactory  character  of  the  evidence  the  defendants 
may  give  of  the  facts  pleaded  depends  their  liability.   To  sustain 
it,  the  counsel  for  the  plaintiff  has  cited  several  cases  from 
Massachusetts.      In  the  first  of  these,  the  party  signed  the 
note  sued  on  as  ''  guardian  of  an  insane  person ;"  and  in  the 
second,  as  "  guardian  of  an  infant."    In  both,  the  principals 
disclosed  were  incapable  of  contracting,  and  the  inference  there- 
.  fore  was,  that  the  only  party  who  could  contract  was  the  one 
intended  to  be  charged,  and  the  addition  to  his  signature  was 
regarded  merely  as  a  designatio personcB^  or  intended  to  serve 
him  in  ipaking  up  his  accounts.  The  third  case,  was  one  where 
a  party  sued  on  a  note  made  payable  to  him  as  agent ;    and  it 
was  held,  he  might  sue  in  his  own  name.  (5  Mass.  299 ;  6  Mass. 
58 ;  8  Mass.  103.)    Neither  of  these  cases  touches  the  point 
whether  the  parol  testimony  offered  in  this  case  can  be  received. 
The  true  rule  deducible  from  the  recent  cases  is,  that  where 
there  is  sufScient  on  the  face  of  the  instrument  to  create  a  doubt 
to  whom  the  credit  was  given,  then,  as  between  the  original 
parties,  parol  evidence  is  admissible  to  remove  that  doubt. 
In  the  application  of  this  rule,  the  embarrassing  question  may 
arise,  whether  the  form  of  an  instrument  in  a  given  case  is  such 
as  will  admit  parol  evidence  to  remove  the  doubt  suggested  by 
its  terms.    In  the  case  of  TJie  Mechanic^  Bank  of  Alexandria 
V.  The  Ba/nk  of  Columbia  (5  Wheaton,  326),  the  check  sued  on 
was  signed  by  William  Patton,  individually.  The  question  was, 
Is  this  a  private  check,  or  drawn  as  cashier  ?    The  court  say 
(p.  336),  "  Had  the  draft  signed  by  Patton  borne  no  marks 
of   an  official  character  on  the  face  of  it,  the  case  would 
have  presented  more  difficulty."    They  then  advert  to  the 
fact  that    the  check,  which   was    in    the    usual  form,  had 
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prefixed  to  it  the  words  "  Mechanics'  Bank  of  Alexandria," 
as  sufficient  to   authorize  the  admission  of  parol  testimony, 
to  show  the  true  nature  of  the  transaction.      It  is  to  be 
observed,  that  such  testimony  was  admitted  to  charge  a  party 
whose  name  did  not  appear  upon  the  check.     A  further  step 
in  the  relaxation  of  the  rule  was  taken  in  the  case  of  The 
SusqueTicmna  Bridge   Co,  v.  Evans  (4  "Wash.   480),  where 
testimony  was  admitted  in  an  action  between  indorser  and 
indorsee,  to  establish  a  parol  agreement  between  the  parties  en- 
tered into  at  the  time  of  indorsement.    The  point  under  consid-^ 
eration  came  before  the  Supreme  Court  of  New  York  in  Mott 
V.  Hicks  (1  Cowen,  513).  A  note  was  given  in  the  name  of  The 
President  and  Directors  of  the  Woodstock  Company,  signed 
by  W.  Hicks,  President,  and  made  payable  to  Isaac  Horsfield, 
who  indorsed  as  agent.    On  trial  of  an  action  on  the  note,  the 
endorser,  Horsfield,  was  offered  as  a  witness  and  objected  to. 
The  question  of  his  liability,  as  endorser,  came  up  directly.    It 
was  held,  first,  that  the  maker  of  the  note  was  not  individually 
liable  there  being  sufficient  on  the  face  of  the  instrument  to 
indicate  the  principal ;  second,  that  parol  evidence  was  admissi- 
ble to  discharge  the  endorser,  inasmuch  as  he  had  endorsed  as 
"  agent,"  which,  it  was  considered,  had  opened  the  door  to  the 
admissibility  of  testimony.     But  the  question  has  been  met 
more  directly  in  the  case  of  Hicks  v.  Simde  (9  Barbour,  528). 
The  action  was  upon  a  draft,  signed  by  John  Hinde,  "  Agent," 
and  the  court,  after  adverting  to  the  case  of  Pervtz  v.  Stanton 
(10  "Wend.  271),  and  other  cases,  decided  that  the  drawing  of 
the  draft  was  restrictive,  and  that  the  word  "  Agent,"  annexed 
to  the  signature  of  the  maker  was  equivalent  to  a  declaration 
that  he  would  not  be  held  responsible  personally  on  the  draft. 
In  such  case,  parol  evidence  was  admissible.    These  two  last 
cases  have  been  cited  approvingly  in  New  York,  in  Bahcock  v. 
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Bemcm  (1  Keman,  200),  and  may  be  taken  as  the  law  of  the 
moBt  commercial  State  in  the  Union.  The  rule  is  not  only 
adopted,  but  carried  to  a  greater  extent  in  Pennsylvania.  In 
Miles  V.  O^Hara  (1  Serg.  &  Eawle,  82),  the  drawer  of  a  bill  of 
exchange  was  permitted  to  rebut  the  presumption  of  liability 
arising  out  of  his  unqualified  and  unrestricted  signature ;  by 
introducing  parol  testimony  to  establish  his  agency,  and  the 
knowledge  of  it  by  the  opposite  party.  A  decision  to  the  same 
effect  wiU  be  found  in  HiU  v.  Ely  (6  Serg.  &  Eawle,  363). 
.But  this  court  cannot  go  to  the  extent  to  which  the  courts  of 
Pennsylvania  have  gone  in  the  admission  of  parol  testimony, 
to  discharge  parties  who  have  put  their  signatures  to  commer- 
cial paper  without  any  restriction-  Those  courts  have  done  so 
by  reason  of  their  peculiar  structure.  Mr.  Justice  Duncan,  in 
the  last-cited  case,  predicates  the  right  to  receive  parol  testi- 
mony in  such  cases  on  the  ground  that  the  courts  of  law  of 
Pennsylvania  will*  administer  any  relief  which  could  be  ob- 
tained in  a  court  of  equity,  there  being  no  court  of  chancery 
in  that  State.  But  as  the  case  at  bar  comes  within  the  deci- 
sions of  the  courts  of  law  in  New  York,  heretofore  cited,  and 
no  ease  has  as  yet  been  brought  to  the  attention  of  this 
court,  in  which  an  adverse  ruling  directly  on  the  point  has 
been  made,  this  court  is  arrived  at  the  conclusion,  that  under 
the  circumstances  of  this  case  the  parol  testimony  is  admissi- 
ble.    TJie  dem/arrer  micsty  therefore^  he  avemUed. 

Sloan  <&  Zove^  for  Plaintiff. 
D,  W.  Perley,  for  Defendants. 
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TOBIN  et  al.  v.  WALKINSHAW  et  al. 
Circuit  Coitrt,  U.  /?.,  July  Term,  1856. 

Matter  of  avoidance  in  an  answer  responsiye  to  the  bill  on  a  motion  for  an 
injunction,  is  to  be  deemed  as  the  affidavit  or  svorn  statement  of  the  defend- 
ant ; — on  the  trial  it  must  be  proved. 

A  plea  for  want  of  parties  is  not  matter  in  abatement  It  goes  in  bar  to  the 
whole  bilL  If  the  defect  be  fatal,  it  may  be  relied  on  by  way  of  plea  or  in 
the  answer. 

If  a  joint  interest  is  vested  in  the  defendants  with  absent  parties,  the  court  has 
no  jurisdiction ;  if  the  interest  is  separable,  the  jurisdiction  attaches. 

The  act  of  congress  of  February  28,  1839,  and  the  49th  Rule  of  Equity  of  the 
Circuit  Courts  of  the  United  States,  enable  the  court  to  dispense  with  nom- 
inal and,  in  some  cases,  necessary  parties,  but  never  with  a  party  deemed 
indispensable. 

Where  one  is  out  of  the  jurisdiction  of  the  court,  the  fact  should  be  made  to 
appear  in  the  pleadings ;  and  it  should  be  prayed  that  he  be  made  a  party 
should  he  come  within  the  jurisdiction  of  the  court. 

Where  any  necessary  party  is  within  the  jurisdiction  of  the  court,  and  is  not 
made  a  parly,  there  is  no  jurisdiction,  save  in  case  the  parties  are  so  numerous 
as  to  bring  the  case  within  the  exception  to  the  rule. 

Where  a  bill  omitted  to  make  two  persons  who  were  necessary  parties,  and  who 
were  within  reach  of  process ;  and  where  there  were  absent  parties,  and  with- 
out the  jurisdiction  of  the  court;  and  the  bill  prayed  for  cancellation  of  con- 
veyances in  which  those  absent  parties  were  interested, — the  court  had  no 
jurisdiction  of  the  case. 


This  was  a  motion  for,  an  injunction  and  the  appointment 
of  a  receiver. 

McAllisteb,  J. — ^Among  the  numerous  questions  whicli 
have  been  submitted  during  the  argument  of  this  motion,  there 
is  one  which  arrests  attention  in  limine,  and,  in  the  view  I 
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have  taken  of  the  case,  will  preclude  a  decision  on  any  other. 
That  question  is  one  of  jurisdiction.  In  advance  of  any  dis- 
cussion on  this  point,  I  desire  to  advert  to  a  question  which 
was  argued  incidentally  by  the  solicitors  for  the  respective 
parties.  I  allude  to  the  question — "  How  far  is  matter  of 
avoidance  in  an  answer  to  be  treated  as  evidence  by  the  court  ?" 
An  examination  of  the  authorities  has  conducted  me  to  the 
conclusion  that  the  rule  is,  that  upon  the  hearing,  after  the 
answer  is  put  in  issue,  new  matter  set  up  by  way  of  avoidance 
must  be  proved  by  defendant ;  but  that  on  a  motion  for,  or  on 
a  motion  to  dissolve,  an  injunction,  such  new  matter  in  the 
answer  responsive  to  the  bill  is  to  be  deemed  evidence  in  favor 
of  defendant,  as  his  affidavit  or  sworn  statement.  As  this 
opinion  is  necessarily  very  extended  on  what  I  deem  the  prin- 
cipal point  in  the  decision  of  this  motion,  my  reasons  for  the 
conclusion  to  which  I  have  come  in  relation  to  the  question  of 
new  matter  in  the  answer,  will  be  reserved  for  some  future  case 

or  occasion. 

« 

In  regard  to  the  want  of  parties  in  this  case,  which  gives 
rise  to  the  question  of  jurisdiction,  it  has  been  urged  by  com- 
plainants, that  it  is  too  late  for  defendants  to  object  a  want  of 
parties,  and  that  this  was  matter  only  for  a  plea  in  abate- 
ment. 

Now,  a  plea  for  want  of  parties  is  not  matter  for  abatement. 
It  is  a  plea  in  bar,  and  goes  to  the  whole  bill,  as  well  to  the  dis- 
covery as  to  the  relief  prayed.  (1  Daniel's  Ch.  Pr.  337.)  Again, 
the  rule  is,  that  if  want  of  parties  is  apparent  on  the  face  of 
the  bill,  the  defect  may  be  taken  advantage  of  by  demurrer. 
H  such  defect  be  vital,  it  may  be  insisted  on  at  the  hearing, 
and  if  the  court  proceed  to  a  decree,  such  decree  may  be 
reversed.  If  the  defect  is  not  apparent  on  the  bill,  it  may  be 
propounded  by  way  of  a  plea,  or  it  may  be  relied  on  in  a  general 
answer.    (Story's  Eq.  PI.  §  236.) 


I 
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In  Van  Eppa  v.  Vcm  Deusen  (4  Paige's  Ch.  R.  76),  it  is 
said,  defendant  is  not  bound  to  demur  or  plead.  He  may  make 
the  objection  in  his  answer,  and  may  have  the  same  benefit  of 
the  objection  at  the  hearing  as  if  it  had  been  taken  by  plea  or 
dmrmrrer. 

The  thirty-ninth  rule  of  equity  expressly  gives  the  right  to 
defendant  to  avail  in  his  answer  of  anything  which  would  be 
good  in  the  form  of  a  plea  in  bar ;  and  the  fifty-second  rule 
provides,  that  where  defendant  by  his  answer  suggests  the  want 
of  parties,  plaintiff  shall  be  at  liberty,  within  fourteen  days 
after  answer  filed,  to  set  down  the  cause  for  argument  upon 
that  objection  alone.  These  rules  evidently  authorize  a  party  to 
avail  himself  of  a  defect  for  want  of  parties  afi  eflFectually  in 
his  answer  as  by  plea  in  bar. 

Had  defendants  availed  themselves  of  the  right  to  plead  in 
bar,  much  time  and  discussion  would  have  been  saved.  But 
they  have  the  right  to  bring  forward  their  objection  in  the  form 
of  an  answer.  Having  done  so,  I  am  called  on  to  decide  if 
there  are  such  parties  before  the  court  as  will  authorize  it 
to  adjudicate  upon  this  cause,  whether  this  court  be  deemed 
a  court  of  general  equity  jurisprudence,  or  whether  the  pecu- 
liar structure  of  the  limited  jurisdiction  of  this  court  imder 
the  constitution  and  laws  of  the  United  States  be  consi- 
dered. 

In  Ca/meron  v.  McRoberU  (3  Wheaton,  591),  where  the  citi- 
zenship of  the  other  defendants  than  Cameron  did  not  appear 
on  the  record,  the  Supreme  Court  of  the  United  States  certified 
— "  K  a  joint  interest  vested  in  Cameron  and  the  other  defend- 
ants, the  court  had  no  jurisdiction  over  the  cause.  K  a  distinct 
interest  vested  in  Cameron,  so  that  substantial  justice  (so  far  as 
he  was  interested),  could  be  done,  without  affecting  the  other 
defendants,  the  jurisdiction  of  the  court  might  be  exercised  as 
to  him  alone." 
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In  MaUow  v.  Hmde  (12  Wheaton,  194),  the  principle  is 
affirmed,  that  though  the  rules  as  to  parties  in  equity  are 
somewhat  flexible,  yet,  where  the  court  can  make  no  decree 
between  the  parties  before  it,  upon  their  own  rights  which 
are  independent  of  the  rights  of  those  not  before  it,  it 
will  not  act.  The  court  say.  We  do  not  put  it  "on  the 
ground  of  jurisdiction,  but  upon  a  much  broader  ground, 
which  must  equally  apply  to  all  courts  of  equity,  whatever  be 
their  structure  as  to  jurisdiction." 

In  jRttsseU  v.  Clarke^s  Executors  (7  Cranch,  98),  the  court 
say  that,  merely  formal  parties  might  be  dispensed  with ;  but 
where  parties  are  essential  to  the  merits  of  the  question,  and 
may  be  much  affected  by  the  decree,  such  parties  are  indispen- 
sable. 

The  principle  enunciated  by  the  Supreme  Court  in  the  fore- 
going cases,  is  a  reiteration  of  one  imiyersally  recognized  in 
equity  jurisprudence.    (Story's  Pq.  PL  §  187.) 

The  rule  in  equity  differs  from  the  rule  of  law,  both  in 
the  necessity  of  joining  all  interested  parties  in  the  suit,  and 
in  the  option  of  joining  them  as  plaintiffs  or  defendants.  At 
law,  a  disputed  issue  is  alone  contested,  the  immediate  dis- 
putants are  alone  bound  by  the  decision,  and  they  alone  are 
parties  to  the  action.  In  equity,  a  decree  is  asked,  and  not 
a  decision  only ;  and  it  is  therefore  requisite  that  all  persons 
should  be  before  the  court  whose  interests  may  be  affected 
by  the  proposed  decree,  or  whose  concurrence  is  necessary 
to  a  complete  arrangement.  (Adams'  Equity,  699,  703, 
704.) 

The  act  of  congress  of  February  28,  1839  (6  Laws  TJ.  S, 
321),  and  the  forty-seventh  equity-rule  of  this  court,  have  been 
cited  by  complainant's  solicitors  and  relied  on  to  sustain  the 
jurisdiction  in  this  case.    They  have  also  adduced  the  case  of 


30  aRCIJIT    COURT    OF    THE    UNITED    STATE=i 

Tobin  ei  al.  v.  WaHdnshaw  et  al, 

Doremtis  and  NixoriY. Bennett  and  otJiera  (4 McLean, 224),  as 
to  the  interpretation  of  the  act  of  congress.     That  was  a  case 
at  law.    Now,  it  is  true,  that  by  their  provisions,  the  Circuit 
Courts  of  the  United  States  are  authorized,  in  certain  cases,  to 
proceed  against  one  or  more  defendants  in  the  absence  of  others, 
where  such  others  are  not  inhabitants  of  or  found  in  the  district 
when  and  where  the  suit  is  brought.    But  both  the  act  of  con- 
gress and  the  forty-seventh  rule  have  been  elaborately  consid- 
ered, and  the  construction  of   them  fixed,  by  the  Supreme 
Court  of  the  United  States  in  the  recent  case  of  Shields  v. 
Ba/rrow  (17  Howard,  130.)    In  that  case  it  is  settled,  that 
neither  the  act  of  congress  nor  the  rule    impinges  on  the 
general  doctrine,  and  that  if  the  citizenship  of  parties  be  such 
that  their  joinder  would  defeat  the  jurisdiction  of  the  court, 
such  fact  will  not  supersede  the  necessity  of  making  them  par- 
ties ;  so  far  as  the  said  act  and  rule  apply  to  suits  in  equity,  it 
is  to  be  understood  they  are  no.more  than  the  legislative  affirm- 
ance of  the  rule  previously  established  by  the  adjudications  of 
the  Supreme  Court  of  the  United  States.     The  act  of  congress 
removed  any  difficulty  as  to  jurisdiction  between  parties  who 
are  competent  under  the  general  rule  of  equity  jurisprudence ; 
and  the  forty-seventh  rule  of  practice  is  only  a  declaration,  for 
the  government  of  practitioners  and  courts,  of  the  effect  of  the 
act  of  congress  and  the  previous  decisions  of  the  Supreme 
Court.    "  It  remains,"  say  the  court,  that  a  Circuit  Court  "  can 
make  no  decree  between  the  parties  before  it,  which  so  far 
involves  or  depends  upon  the  rights  of  an  absent  person  that 
complete  and  final  justice  cannot  be  done  between  the  parties 
to  the  suit  without  affecting  those  rights."    (17  Howard,  141.) 
The  general  fule  as  to  the  parties  to  a  bill  is  not,  then, 
altered  by  the  act  of  congress  and  the  equity  rule  cited  by 
the  solicitors  for  complainants ;  nor  is  that  rule  affected  by  the 
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limited  jurisdiction  of  the  courts  of  the  United  States.    The 

0 

fact  that  a  person  is  without  the  reach  of  the  process  of  the 
court  will  not  dispense  with  the  necessity  of  making  such 
person  a  party,  provided  he  be  an  indispensable  one. 

Parties  tobills  are  divided  into  three  classes  (17  Howard,  139): 
1.  NominaL  2.  Necessary.  3.  Indispensable.  K  a  nominal 
party  be  beyond  the  reach  of  the  process  of  the  court,  being  a 
party  having  no  interest  to  be  affected  by  the  proposed  decree, 
that  fact  cannot  defeat  the  jurisdiction  of  the  court.  An 
instance  of  this  class  of  parties  is,  where  one  is  joined  as  a 
party  for  sake  of  conformity  in  the  bill,  having  no  interest, 
legal  or  equitable,  to  be  affected  by  the  decree.  The  second 
class,  known  as  necessary  parties,  are  such  as  have  an  interest 
in  the  controversy,  and  ought  to  be  made  parties  to  enable  the 
court  to  do  complete  justice  by  adjusting  all  the  rights 
involved ;  still,  if  their  interests  are  separable  from  those  before 
th9  court,  they  are  not  indispensable  parties.  Mr.  Justice 
Curtis  has  referred,  as  an  instance  of |tet  necessary  party,  to  the 
case  of  Oabom  v.  The  Bank  of  the  United  Slates  (9  Wheaton, 
738).  This  case  has  been  cited  by  the  solicitors  for  complainants, 
as  the  strongest  case ;  and  in  their  written  brief  upon  the  point 
under  consideration,  they  say :  "  This  [case]  seems  to  us  con- 
clusive as  to  the  rule  in  a  case  of  trespass.''  It  is  due  to  the 
able  counsel  and  the  importance  of  the  question,  that  proper 
consideration  be  paid  to  this  case.  We  shall  give  it  that 
consideration  hereafter. 

The  third  class  of  cases  enumerated  by  Mr.  Justice  Curtis 
are  the  indispensable,  who  have  such  an  interest  in  the  contro- 
versy that  a  decree  cannot  be  made  without  affecting  that 
interest ;  and  the  inquiry  is.  Do  the  pleadings  in  this  case 
disclose  the  fact,  that  there  are  absent  persons  whose  inter- 
ests make  them  indispensable  parties  ?    The  rule  we  are  con- 
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sidermg  laid  down  generally  is,  that  where  the  rights  of  an 
absent  person  will  be  much  affected  by  the  decree  asked  for, 
the  conrt  cannot  proceed  to  a  decree.  This  general  rule  is 
to  be  applied  to  the  circumstances  of  each  case  as  they  shall 
arise.  By  ascertaining  how  this  rule  has  been  applied  in 
precedent  cases,  we  will  understand  how  to  apply  it  to  the 
case  at  bar. 

In  MaUow  v.  Hinde  (12  Wheaton,  194),  the  complaint  set 
up  a  claim  to  a  tract  of  land  under  a  survey,  Ko.  537,  in  the 
name  of  John  Campbell,  who,  by  his  will,  devised  and  be- 
queathed this,  among  other  muniments  of  title,  to  Eichard 
Taylor  and  others,  executors  in  trust  for  the  children  of  his 
sister.  Taylor  alone  qualified,  and  took  upon  himself  the  exe- 
cution of  the  trust.  He  never  assigned  or  conveyed  to  the 
cesl/ui  que  trusts,  but  permitted  them  to  take  the  management 
of  the  claim  into  their  own  hands.  Subsequently,  when  these 
last  had  arrived  at  full  age,  they  entered  into  contracts  with 
one  Elias  Langham,  whereby  he  became  entitled  to  survey  Ko. 
537,  and  he  subsequently  conveyed  the  land  to  complainants. 
Thus  stood  the  case,  when  the  defendant  Hinde,  with  full 
knowledge  of  the  rights  of  complainant,  procured  from  Taylor 
a  military  warrant  belonging  to  him  (Taylor)  in  his  own  right, 
made  an  entry  thereof  in  his  (Hinde's)  right,  and  having 
caused  a  survey  to  be  made  thereupon  covering  survey  No. 
537,  obtained  a  patent  for  the  land.  Having  thus  got  the  legal 
title,  he  instituted  actions  of  ejectment  against  the  complain- 
ants,  and  obtained  judgments  of  eviction  against  them.  A 
bill,  setting  forth  the  whole  transaction,  charging  notice  of 
complainant's  rights,  and  gross  fraud  against  defendant  was 
filed,  which  prayed  for  an  injunction  to  enjoin  defendant  from 
proceeding  on  his  judgments,  and  for  general  relief.  Here  was 
as  tortious  an  act  and  as  great  fraud  as  could  be  perpetrated 
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Tinder  the  forms  of  law,  charged  upon  defendant.  The  defend- 
ant denied  all  fraud,  set  up  the  lonorjides  of  the  transaction, 
neither  admitted  nor  denied  the  contracts  between  the  cestui 
que  trusts  and  Langham,  and  insisted,  if  there  were  any  such 
they  were  fraudulent.  Neither  Taylor  nor  the  cestui  que  trusts 
were  made  parties,  being  out  of  the  jurisdiction  of  the  court. 
An  objection  for  want  of  parties  arose,  and  it  was  insisted  that 
both  Taylor  and  the  cestui  que  trusts  were  indispensable 
parties. 

The  court  so  decided.  They  say,  "  The  complainants  claim 
through  certain  contracts  made  between  Langham  and  the 
cesim,  que  trusts.  How  can  a  court  of  equity  decide  that  such 
contracts  ought  to  be  decreed  specifically  without  having  the 
parties  before  them  ?  Such  a  proceeding  would  be  contrary  to 
all  rules  which  govern  a  court  of  equity,  and  against  the  prin- 
ciples of  natural  justice."  In  respect  to  Taylor,  it  was  urged 
that  he  had  parted  with  his  "incidental  right  ;"  but  the 
court  determined  that  he  and  the  cestui  que  trusts  were  indis- 
pensable parties.  "  K,"  say  the  Supreme  Court,  "  the  United 
States  Courts  were  courts  of  general  jurisdiction,  it  could  not 
be  doubted  that  the  absent  persons  would  be  indispensable 
parties."  But  it  is  urged,  that  the  rule  which  prevails  in 
courts  of  equity  generally,  that  all  the  parties  in  interest  shall 
be  brought  before  the  court,  &c.,  ought  not  to  be  adopted  by 
the  courts  of  the  United  States,  becaiuse,  from  the  peculiar 
structure  of  their  limited  jurisdiction  over  persons,  the  applica- 
tion of  the  rule  in  its  full  extent  would  often  oust  the  court  of 
its  acknowledged  jurisdiction  over  the  persons  and  subject 
before  it.  In  answer  to  such  argument,  the  court  proceeds  to 
show  that  no  modification  of  the  rule  to  an  extent  by  which 
the  rights  of  an  absent  person  may  be  materially  affected,  is 

admissible,  and  concludes  by  saying — "  We  put  this  case  on  the 

8 
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ground  that  no  court  of  equity  can  adjudicate  directly  upon  a 
person's  rights  without  the  party  being  actually  or  construc- 
tively before  the  court ;"  and  the  bill  was  found  defective  for 
want  of  parties. 

In  Brookes  v.  Burt  (1  Beavan,  106, 17  Eng.  Chan.  Kep.  106), 
a  bill  was  brought  by  one  tenant  in  common  against  defendant, 
who,  it  was  alleged,  had  wrongfully  and  in  defiance  of  com- 
plainants' title,  entered  into  possession  and  received  the  rents  and 
profits  of  the  property ;  it  was  further  alleged,  that  complain- 
ants had  commenced  an  action  of  ejectment  for  the  premises, 
which  defendant  defended ;  that  before  the  trial  of  such  eject- 
ment, plaintiffs  discovered  that  the  property  was  subject  to  an 
outstanding  term  which  was  vested  in  one  Mr.  Worsley,  which 
defendant  threatened  to  set  up  to  defeat  the  action  at  law ;  and, 
lastly,  the  bill  alleged  that  James  Wavel,  the  co-tenant  in  com- 
mon with  plaintiffs,  was  at  the  time  residing  out  of  the  juris- 
diction of  the  court.  (It  should  be  observed  here,  that  the 
objection  was,  that  the  co-tenant  in  common  was  not  made  a 
party  complainant.)  There  was  a  general  demurrer  for  want 
of  equity,  on  the  ground  that  Wavel  the  co-tenant,  and  Worsley, 
in  whom  the  outstanding  term  was  vested,  were  indispensable 
parties  to  the  bill.  The  court  decided  that  the  holder  of  the 
outstanding  term  was  not,  but  that  the  co-tenant  was.  On  the 
argument  it  was  urged  in  relation  to  Wavel,  that  he  was  part 
owner  of  the  property ;  that,  ampng  other  things  prayed  for, 
was  a  declaration  of  right,  the  delivery  of  the  title-deeds  of  the 
property,  and  for  an  accoimt  of  the  rents  and  profits,  matters 
in  which  the  absent  party  was  interested,  and  that  therefore  the 
suit  which  sought  to  deal  with  the  inheritance  was  defective 
for  want  of  parties.  To  this  complainants  replied,  that  the 
proposition  embodied  in  the  objection  was,  that  if  there  be 
twenty  tenants  in  common,  and  a  stranger  get  possession,  one 
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of  the  tenants  in  common  cannot  recover  the  possession  of  the 
rents  and  profits  from  the  stranger  without  making  the  other 
nineteen  persons  with  whom  he  has  no  dispute  parties  to  the 
suit ;  that  this  was  an  ejectment  bill,  and  must  be  governed  by 
the  same  rules  as  an  ejectment  at  law ;  that  Wavel,  the  co- 
tenant,  was  out  of  the  jurisdiction  of  the  court.  Lastly,  it  was 
urged  that  the  complainants  were  entitled  to  some  portion  of 
the  relief  prayed  for,  anfl,  at  the  time  of  the  hearing,  they  might 
waive  part  of  the  relief  sought,  and  obtain  the  rest ;  that  the 
demurrer,  therefore,  covered  too  much,  and  must  be  overruled. 

Such  were  the  arguments  by  complainants  in  that  case ;  and 
they  are  similar  to  those  urged  in  this  case  by  complainants' 
solicitors.  To  all  the  master  of  the  rolls  replied :  "  It  appears 
to  me,  this  demurrer  must  be  allowed.  .  .  .  Where  the 
demurrer  is  for  want  of  parties,  it  is  not  sufficient  for  the  plaintiffs 
to  say,  that  there  is  some  part  of  the  relief  which  can  be  aban- 
doned at  the  hearing.  .  .  .  The  bill  prays  for  accounts 
and  the  delivery  up  of  title-deeds.  ...  I  conceive  Wavel  is 
a  necessary  party.  .  .  .  The  demurrer  must  be  allowed." 
(1  Beavan,  111.) 

In  Turner  v.  Sill  (11  Simons,  1),  a  bill  was  filed  to  compel 
defendant  to  transfer  her  share  in  a  mine  to  complainant,  which 
it  was  alleged  she  had  obtained  by  fraudulent  means,  and  to 
account  for  and  pay  to  plaintiff  the  profits  thereof,  and  that  a 
receiver  might  be  appointed  of  the  profits  of  the  mines.  It  was 
objected,  that  the  other  adventurers  in  the  mine  were  indis- 
pensable parties,  inasmuch  as  an  account  was  called  for;  and 
the  vice-chancellor  decided  against  the  objection  on  the  sole 
ground  that  the  bill  did  not  call  for  an  account  of  the  mine,  but 
for  that  of  the  specific  share  sued  for.  He  says,  ^^  That  pas- 
sage in  the  prayer  of  the  bill  which  asks  for  a  receiver  of  the 
profits  of  the  whole  mines,  is  clearly  a  mistake,  for  the  plaintiff 
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is  seeking,  by  his  bill,  to  recover  no  more  than  a  hundredth 
share  of  the  mines ;  and  therefore,  in  common  fairness  of  con- 
struction, that  passage  ought  to  be  referred  to  the  profits  of  tliat 
share."  Considering  such  to  be  the  fair  construction  of  the 
bill,  he  decided  it  was  imnecessary  to  make  the  other  share- 
holders parties. 

A  similar  decision,  for  the  same  reasons,  was  made  in  the 
case  of  Turner  v.  Barlase  (11  Simons,  17);  and  appeal  was  car- 
ried to  the  lord  chancellor  (11  Simons,  18),  and  the  decision 
in  it  confirmed,  the  distinction  drawn  between  a  prayer  for  the 
profits  of  the  mine  and  those  of  the  particular  share  sued  for, 
being  carefully  sustained.  In  giving  his  decision  on  the  appeal, 
the  chancellor  said,  "  It  was,  however,  observed,  that  the  bill 
prayed  a  receiver  of  the  profits  arising  from  the  said  mines ;  and 
if  that  must  necessarily  be  intended  to  mean  the  general  profits 
of  the  mines,  it  would  be  asking  for  that  which  could  not  be 
granted,  in  the  absence  of  all  the  other  adventurers ;  but  I  do 
not  understand  the  expression  to  have  that  meaning.  All  the 
case  made  and  all  the  relief  asked,  relate  to  the  particular 
shares,"  &c.,  "  and  I  must  understand  the  profits  as  to  which 
the  receiver  is  asked,  to  be  the  profits  spoken  of,  which  makes 
the  whole  consistent,  and/br  which  purpose  the  other  adven- 
turers would  not  be  necessary  parties."    (11  Simons,  20.) 

The  decision  of  the  court  below  was  therefore  afiirmed,  and 
the  demurrer  overruled;  but  the  chancellor,  in  conclusion, 
declared,  that  his  judgment  on  the  demurrer  was  on  the  facts 
admitted  by  it ;  but  if  the  facts  at  the  hearing  so  admitted 
were  not  sustained,  the  opinion  he  had  just  delivered  could 
have  no  bearing  on  the  case. 

The  principles  deducible  from  foregoing  authorities  are — 

1.  That  the  general  rule  in  equity  is,  that  all  persons  whose 
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interests  may  be  materially  affected  by  a  decree,  must  be  before 
the  court  to  enable  it  to  act. 

2.  That  this  rule  may  be  relaxed  so  as  to  dispense  with  for- 
mal, and,  under  special  circumstances,  with  necessary  parties. 

3.  That  the  rule  which  has  been  announced  by  the  decisions 
of  the  Supreme  Court  of  the  United  States  is  but  a  reiteration 
of  the  doctrine  of  a  court  of  equity  in  the  application  of  its 
chancery  jurisdiction. 

4.  That  the  act  of  congress  of  February  28, 1839,  and  the 
forty-seventh  rule  of  equity,  which  allow  one  or  more  defend- 
ants to  be  sued  in  the  absence  of  others  without  the  jurisdiction 
of  the  court,  apply  only  to  competent  parties,  are  simply  an 
affirmance  of  previous  decisions  of  the  Supreme  Court  of  the 
United  States,  and  do  not  vary  the  rule  as  to  indispensable 
parties.    (17  How.  141.) 

5.  That  the  peculiar  structure  of  the  limited  jurisdiction  of 
the  courts  of  the  United  States  does  not  abolish  or  modify  the 
rule  as  to  indispensable  parties;  and  the  fact  that  i^uch  are 
without  the  jurisdiction,  will  not  enable  the  court  to  proceed 
against  the  parties  before  it. 

6.  That  it  has  been  decided  by  the  Supreme  Court  of  the 
United  States  (12  Wheaton,  194),  that  where  complainant 
seeks  to  set  aside  a  fraudulent  purchase  of  land  by  defendant, 
and  to  enjoin  his  proceeding  on  a  judgment  he  had  obtained 
in  an  ejectment  at  law  against  complainant,  the  party  through 

'  whom  the  latter  claimed  his  equitable  title  was  an  indispensa- 
ble party. 

7.  That  it  has  been  decided  in  the  English  Chancery 
(1  Beavan,  106),  that  one  tenant  in  common  cannot,  without 
joining  with  him  his  co-tenant,  sustain  a  bill  in  equity  against 
the  trespasser  in  possession,  and  enjoin  him  from  setting  up  an 
outstanding  term,  inasmuch  as  the  bill  prayed  for  the  delivery 
of  title  deeds  and  account  of  the  rents,  these  being  matters  in 
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which  the  absent  person  was  interested,  and  was  therefore  an 
indispensable  party ;  that  where  a  question  arises  as  to  par- 
ties, it  is  not  for  the  complainant  to  say,  the  court  must 
proceed  to  a  hearing  when  he  (complainant)  may  disclaim  a 
part  of  the  relief  and  obtain  the  balance ;  and,  lastly,  that  the 
fact  that  the  absent  party  resided  out  of  the  jurisdiction  of  the 
court,  made  no  difference  in  the  application  of  the  rule.  These 
last  principles  are  deducible  from  the  case  of  Brookes  v.  JSurt. 
(1  Beavan,  106.)  It  is  to  be  again  noted,  that  this  was  a  case 
brought  by  one  tenant  in  common  to  assert  a  right  against  a 
wrong-doer ;  and  the  absent  tenant  in  common  was  deemed  an 
indispensable  party.  How  much  stronger  is  the  case  at  bar, 
where  it  sought  to  injuriously  affect  the  rights  of  part  owners, 
who  are  absent !  K,  in  the  former  case,  the  person  is  deemed 
an  indispensable  party,  a  fortiori  he  must  be  so  deemed  in  the 
latter. 

8.  That  it  has  been  decided  that,  where  bill  is  filed  to  com- 
pel defendant  to  transfer  to  complainant  a  share  in  a  mine 
fraudulently  obtained  by  him,  and  to  account  for  the  profits 
thereof,  jurisdiction  will  be  sustained  on  the  ground  that  the 
bill  seeks  only  a  specific  share  in  the  profits  thereof;  but  it  is 
expressly  affirmed,  that  if  the  bill  had  sought  for  a  delirery  of 
title-papers,  which  touches  the  inheritance,  or  for  an  account  of 
the  mines,  these  being  matters  in  which  the  other  adventurers 
in  the  mine  were  interested,  the  court  could  not  proceed,  such 
other  adventurers  being  indispensable  parties. 

Let  us  apply  these  principles  to  the  case  at  bar.  The  com- 
plainants in  their  bill  allege  title  to  certain  premises  situate  in 
this  State ;  that  defendants  have  wrongfully  entered  into  pos- 
session thereof,  and  are  committing  a  trespass  thereon  by  cut- 
ting down  timber  and  excavating  mines  or  minerals  therefrom, 
and  that  they  (the  complainants)  have  instituted  an  action  of 
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ejectment  against  the  defendants  for  the  purpose  of  evicting 
them  therefrom.    The  bill  prays  against  defendants — 

1.  That  an  account  be  taken  for  the  year  preceding  the  filing 
of  the  bill,  of  the  amount  of  timber  cut  and  destroyed  on -the 
premises,  and  a  similar  account  of  the  quicksilver  so  taken. 

2.  That  injunction  may  issue  to  restrain  defendants  from 
further  trespass. 

3.  That  a  receiver  be  appointed  to  take  charge  of  the  mine, 
and  the  reducing  establishment  connected  therewith,  and  all 
the  products  thereof,  now  within  the  jurisdiction  of  this  court. 

4.  That  on  the  final  hearing,  the  conveyances  made,  under 
which  defendants  claim  title,  may  be  ordered  to  be  delivered 
up  and  canceled,  the  injunction  made  perpetual,  and  for  gen- 
eral relief. 

An  answer  has  been  filed,  and  the  facts  necessary  to  be 
looked  to,  in  connection  with  the  question  as  to  parties,  are 
found  in  pages  43,  44,  and  45.  The  facts  disclosed  are,  that 
there  are  proprietors  of  the  mine  and  land  other  than 
defendants.  That  of  them,  four  in  number,  viz. :  Eustaquio 
Barron,  Eustachio  M.  Barron,  Martin  La  Piedra,  and  Maria 
Ortiz,  are  without  the  jurisdiction  of  this  court ;  that  John 
Parrott  and  James  R.  Bolton  are  also  co-owners  of  the  prem- 
ises, and  that  they  are  within  the  reach  of  the  process  of  the 
court.  It  is  further  averred,  that  long  before  the  institution  of 
the  action  of  ejectment  at  law,  and  before  the  exhibiting  of  the 
bill,  a  contract  was  entered  into  by  the  owners  of  the  mine, 
with  certain  persons,  for  the  working  of  them ;  and  it  is  con- 
tended that  both  the  proprietors  and  contractors  should  be 

made  parties. 

» 

Upon  the  authority  of  the  cases  cited  above,  I  cannot  doubt 
that  the  owners  are  indispensable  parties  in  this  case.  In  the 
opinion  of  the  court,  the  authority  of  cases  is  hardly  needed. 
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What  is  the  character  of  this  bill  ?  It  does  not  seek  the 
interposition  of  this  court  to  recover  the  specific  shares  of  the 
mine  or  land,  and  the  profits  thereof,  property  of  the  defend- 
ants. K  it  did,  it  would  come  within  the  authorities,  and  the 
limits  of  natural  justice.  But  the  bill  asks,  that  an  account  of 
profits  T)elonging  to  other  people,  and  title-deeds  to  property 
in  which  those  other  and  absent  persons  are  as  much  interested 
and  to  a  larger  extent  than  the  defendants  themselves,  shall  be 
canceled.  It  further  asks  that  the  profits  of  all  the  owners 
should  be  wrested  from  them  and  paid  into  the  hands  of  a 
receiver.  Now,  can  this  court  call  for  an  account  of  the  profits 
of  the  mine,  or  arrest  such  profits,  or  direct  a  cancellation  and 
delivery  of  the  title-deeds,  in  the  absence  of  parties  both  within 
and  without  the  reach  of  its  process,  who  are  interested  in 
those  profits  and  those  title-deeds  ?  Were  the  court  to  do  any 
one  of  these  things,  would  not  the  rights  of  the  absent  be  ma- 
terially affected?  It  is  urged,  that  the  court  can  entertain 
jurisdiction  of  this  case,  issue  the  injunction,  and  wait  until  the 
hearing,  when  the  complainant  may  waive  a  portion  of  the 
relief  prayed  for,  and  the  court  can  decree  so  much  of  that  relief 
as  they  may  be  entitled  to.  This  course  would  be  contrary  to 
authority,  and  in  violation  of  the  reason  of  the  thing.  We  have 
seen  that  the  lord  chancellor  has  said  in  Brookes  v.  £y/rtj  that 
when  the  question  of  parties  arises,  it  is  not  sufficient  for  the 
complainant  to  say  "  that  there  is  some  part  of  the  relief  which 
can  be  abandoned  at  the  hearing."  Again,  apart  from  author- 
ity, on  what  ground  of  justice  or  reason  can  this  court  arrest, 
by  injunction,  the  profits  of  the  mine  from  absent  persons  until 
the  hearing,  for  the  purpose  of  ultimately  getting  an  account 
from  the  defendants  of  their  specific  interests?  Would  the 
arrest  of  these  profits  "  affect "  the  interest  of  the  absent  own- 
ers? K  so,  should  a  court  of  equity  proceed  in  their  absence? 
"  Atcdi  aUeram  jpartem  "  is  alike  a  dictate  of  natural  justice 
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and  a  precept  of  municipal  law.  I  have  searched  in  vain  for  a 
precedent  that  would  justify  this  course.  The  able  counsel  for 
complainants  would  have  found  such,  if  any  existed.  The  case 
of  Oshom  V.  The  Bank  of  the  United  States  has  been  adduced  as 
the  authority  which  seems  to  them  conclusive  in  favor  of  such 
jurisdiction ;  and  it  has  been  intimated  to  me  by  one  of  the 
counsel,  that  it  has  been  exhibited  to  several  of  his  professional 
brethren,  who  concur  in  the  opinion  that  it  is  conclusive  on  the 
point.    That  case,  therefore,  claims  attention. 

The  opinion  in  that  case  occupies  seventy-six  pages  of  the 
Reporter.  To  show  what  were  the  points  decided,  by  traveling 
through  it,  would  be  time  misspent.  But  there  is  a  short 
method  of  doing  this,  and  one,  perhaps,  which  will  conduct  to 
a  more  correct  conclusion  than  any  this  court  could  pursue. 
By  reference  to  the  prospectus,  published  by  Mr.  Justice  Cur- 
tis, in  17  Howard,  it  will  be  found,  that  his  plan  in  giving  his 
new  edition  of  the  Supreme  Court  Reports  was,  to  endeavor  to 
give,  in  the  head-notes,  the  substance  of  each  decision.  They 
are  designed,  he  says,  to  show  the  points  decided  by  the  court, 
not  the  dd^cta  or  reasonings  of  the  court.  Now,  upon  reference  to 
his  head-notes  to  Osbom  v.  The  Bank  of  the  United  States^  we 
find  that  the  only  pomts  which,  in  his  opinion,  were  decided  in 
that  case  which  touch  the  question  under  consideration,  are — 
1.  A  court  of  equity  may  restrain,  by  injunction,  a  public 
officer  of  a  State,  from  acting  imder  a  void  law  of  a  ^  State  to 
destroy  a  franchise.  *  2.  As  the  State  cannot  be  joined  as  a 
defendant,  its  agent  may  be  sued  alone ;  and  if  he  has  specific 
moneys  or  notes  wrongfully  taken,  in  his  possession,  they  may 
be  ordered  to  be  returned. 

So  far  as  any  decision  in  this  case  goes,  it  does  not  touch 
the  case  at  bar.  But  reference  has  been  had  to  certain  ob- 
servations made  by  Chief  Justice  Marshall,  while  delivering 
the  opinion  of  the  court,  and  citations  from  the  opinion  have 
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been  inserted  in  the  brief  of  solicitors  for  complainants,  which 
are  deemed  directly  applicable  to  the  case  at  bar.'  The  first 
citation  is  from  9  Wheaton,  p.  842,  and  is  as  follows :  "  The 
single  act  of  levying  the  tax  in  the  first  instance,  is  the  cause 
of  an  action  at  law;  but  that  affords  a  remedy  only  for 
the  single  act  and  is  not  equal  to  the  remedy  in  chan- 
cery, which  prevents  the  repetition  and  protects  the  privilege. 
The  same  conservative  principle  which  induces  the  court  to 
interpose  its  authority  for  the  protection  of  exclusive  privileges, 
to  prevent  the  commission  of  waste,  even  in  some  cases  of  tres- 
pass, and  many  cases  of  destruction,  will,  we  think,  apply  in 
this.  Indeed,  trespass  is  destruction  where  there  is  no  privity 
of  estate.  If  the  State  of  Ohio  could  have  been  made  a  party 
defendant,  it  can  scarcely  be  denied  that  this  would  be  a 
strong  case  for  an  injimction.  The  objection  is,  that,  as  the 
real  party  cannot  be  brought  before  the  court,  a  suit  cannot  be 
maintained  against  the  agents  of  that  party ;  and  cases  have 
been  cited  to  show  that  a  court  of  chancery  will  not  make  a 
decree,  unless  all  those  who  are  substantially  interested  be 
made  parties  to  the  suit.  This  is  certainly  true,  where  it  is  in 
the  power  of  the  plaintiff  to  make  them  parties ;  but  if  the 
person  who  is  the  real  principal,  the  person  who  is  the  true 
source  of  the  mischief,  by  whose  power  and  for  whose  advan- 
tage it  is  done,  be  himself  above  the  law,  be  exempt  from  all 
judicial  process,  it  would  be  subversive  of  the  best-established 
principles  to  say,  that  the  laws  could  not  afford  the  same 
remedy  against  the  agent  employed  in  doing  the  wrong, 
which  they  would  afford  against  him  could  his  principal  be 
joined  in  the  suit.  It  is  6,dmitted  that  the  privilege  of  the 
principal  is  not  communicated  to  the  agent ;  for  the  appellants 
acknowledge  that  an  action  at  law  would  lie  against  the  agent^ 
in  which  full  compensation  ought  to  be  made  for  the  injury. 
It  being  admitted  then,  that  the  agent  is  not  privileged  by  his 
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connection  with  his  principal,  that  he  is  responsible  for  his 
own  act  to  the  full  extent  of  the  injury,  why  should  not  the 
preventive  power  of  the  court  also  be  applied  to  him  ?  Why 
may  it  not  restrain  him  from  the  commission  of  a  wrong  which 
it  would  punish  him  for  committing  ? " 

The  propositions  asserted  in  the  above  observations  are — 

1.  That  though  the  single  act  of  an  illegal  tax  is  the  sub- 
ject of  an  action  at  law,  its  repetition  makes  it  a  continuing 
trespass,  which  a  court  of  equity  may  enjoin. 

2.  That  where  the  principal  is  exempt  from  all  judicial 
process,  being  a  sovereign  State,  the  privilege  which  belongs 
to  such  principal  is  not  communicated  to  the  agent  who  does 
the  wrong. 

3.  That  under  such  circumstances  the  court,  acting  on 
the  principle,  "  Zex  non  cogit  ad  impossibUiay^  will,  at  instance 
of  complainant,  issue  an  injunction  to  restrain  the  agent  from 
committing  the  tortious  act. 

These  propositions  cannot  control  this  case : 

1.  Because  there  is  no  question  of  principal  and  agent  in 
this  case. 

2.  The  necessity  of  dispensing  with  a  necessary  party  who 
was  exempt  from  judicial  process,  does  not  exist  in  this  case. 
(On  page  846,  C.  J.  Marshall  says,  "  Had  it  been  in  the  power 
of  complainant  to  make  it  [the  State]  a  party,  perhaps  no 
decree  ought  to  have  been  pronounce^.") 

3.  Because  the  attempt  in  this  case  is  to  make  defendants 
liable  as  principals  in  a  tort,  and  asks  the  court  to  arrest  the 
profits  of  absent  parties  for  the  purpose  of  making  defend- 
ants responsible  for  the  consequences  of  their  own  tortious 
act. 

There  are  two  other  citations  from  the  opinions  of  the  court. 
The  first,  is  a  continuation  of  the  first  above  quoted,  and  is 


' 
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in  these  words :  "  We  put  out  of  view  the  character  of  the  prin- 
cipal as  a  sovereign  State,  because  that  is  made  a  distinct  point, 
and  consider  the  question  singly  as  respects  the  want  of  parties.'^ 
Here  this  second  citation  ceases,  and  another  is  taken  from  the 
succeeding  page  (844),  as  follows :  "  In  the  regular  course  of 
things  the  agent  would  pay  over  the  money  immediately  to  his 
principal,  and  would  thus  place  it  beyond  the  reach  of  the  injured 
party,  since  his  principal  is  not  amenable  to  the  law.  The  rem- 
edy for  the  injury  would  be  against  the  agent  only,  and  what 
agent  could  make  compensation  for  such  an  injury  ?  The  remedy 
would  have  nothing  real  in  it.  It  would  be  a  remedy  in  name 
only,  not  in  substance.  This  alone  would,  in  our  opinion,  be  a 
sufficient  reason  for  a  court  of  equity.  The  injury  would,  in 
fact,  be  irreparable ;  and  the  cases  are  innumerable  in  which 
injunctions  are  awarded  on  this  ground."  Now,  this  latter 
citation  establishes  this  proposition,  viz. :  That  the  agent  would 
pay  over  to  the  principal,  who  was  exempt  from  all  judicial 
process,  and  being  unable  to  respond  to  the  damages,  the 
injury  would  be  irreparable,  and,  therefore,  it  is  ground  for 
injunction.  To  this  extent  it  goes ;  but  the  whole  is  dependent 
for  its  application  upon  the  fact,  whether  defendant  is  responsi- 
ble upon  an  implied  contract  solely  for  the  amount  in  his 
hands.  This  is  evident,  as  the  court  puts  the  hypothesis. 
"  Now,  if  the  party  before  the  court  would  be  responsible  for 
the  whole  injury,"  &c. 

To  prove  why  the  court  considers  the  defendant  liable,  it  is 
necessary  to  cite  the  remarks  which  intervene  between  the  two 
quotations  cited  above :  "  Now,  if  the  party,"  say  the  court, 
"  would  be  responsible  for  the  whole  injury,  why  may  he  not 
be  restrained,  &c.  The  appellants  found  their  distinction  on 
the  legal  principle,  that  all  trespasses  are  several  as  well  as 
joint,  without  inquiring  into  the  validity  of  this  reason,  if  it  be 
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true.  We  ask  if  it  be  true?  Will  it  be  said,  that  the  action  of 
trespass  is  the  only  remedy  given  for  this  injury  ?  Can  it  be 
denied  that  an  action  on  the  case  for  money  had  and  received 
to  the  plaintiflTs  use,  might  be  maintained  ?  We  think  it  can- 
not ;  and  if  such  an  action  might  be  maintained,  no  plausible 
reason  suggests  itself  to  us  for  the  opinion  that  an  injunction 
may  not  be  awarded  to  restrain  the  agent  with  as  much  pro* 
priety  as  it  might  be  awarded  to  restrain  the  principal,  could 
the  principal  be  made  a  party."  It  was  on  the  ground,  then, 
that  the  equitable  action  for  money  had  and  received  could  be 
maintained  against  the  agent, — ^for  money  in  his  hands,  and 
received  by  him  in  legal  consideration  to  the  use  of  plaintiflF, — 
that  C.  J.  Marshall  uses  the  observations  quoted,  to  sustain  the 
proposition  that  injunction  might  issue  to  restrain  the  payment 
over  by  the  agent  to  his  principal.  Can  this  apply  to  the  case 
at  bar?  No  one  pretends  that  such  action  could  lie  against 
defendants  in  this  case.  Independently  of  all  other  views, 
there  is  one  which  covers  this  whole  case,  and  precludes  the 
idea  that  it  can  control  the  one  at  bar.  It  has  been  shown 
that  the  absent  parties  are  indispensable  in  this  case.  Such 
was  not  the  fact  in  the  case  relied  on.  The  State  of  Ohio  was 
but  a  necessary  party,  and  there  was  a  discretion  in  the  court 
to  dispense  with  such  party.  True,  the  interest  of  the  State, 
in  quantity y  extended  to  the  whole  amount  in  controversy; 
but  what  was  the  Tiature  of  that  interest?  It  was  not  a  vested 
nor  an  equitable  interest.  It  was  never  in  the  possession  of  the 
absent  party ;  nor  had  the  State  an  equitable  right  to  it,  for  the 
court  never  could  recognize  the  possession  of  a  fund,  or  an 
equitable  right  to  possession  in  the  principal,  where  that  fund 
had  been  raised  m  fraudem  legia  by  the  agent.  The  object  of 
the  bill  was  to  arrest  the  fund  in  its  transit  from  the  agent  to 
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the  principal.  Hence,  the  nature  of  the  interest  held  by  the » 
State  was,  to  use  the  language  of  Mr.  Clay,  in  his  argument, 
"  a  collateral  and  contingent  interest,"  which  will  not  make  a 
party  who  must  be  joined.  Hence,  again,  Mr.  Justice  Curtis, 
in  1856,  in  the  case  of  Shields  v.  Barrow  (17  Howard,  130),  in 
his  classification  of  parties,  enumerates  several  instances  of  the 
different  kinds  of  parties,  excluding  the  case  of  Oshom  v.  The 
Bcmk  of  the  United  States  from  the  class  of  indispensable,  and 
including  it  among  that  of  necessary  parties ;  which  latter,  as 
we  have  seen,  may  under  peculiar  circumstances  be  dispensed 
with. 

It  is  by  attention  to  the  distinction  between  necessary 
and  indispensable  parties,  that  the  numerous  decisions  of  the 
courts,  made  in  the  application  of  the  general  rule,  may  be 
harmonized. 

Cases  have  been  referred  to,  in  which  persons  who  are 
without  the  reach  of  the  process  of  the  court  have  been  dis- 
pensed with ;  but  in  all  such  it  will  be  found,  that  the  absent 
persons  were  either  formal  or  necessary  parties,  but  not 
deemed  indispensable. 

In  this  case,  I  am  satisfied  that  the  owners  of  the  mines 
are  parties  whose  interests  must  necessarily  be  affected  by 
any  decree  which  can  be  made  in  conformity  with  the  prayer 
of  this  bill.  Cases  are  also  cited  to  show  that  the  courts  of  the 
United  States  will  consider  the  rule  as  to  parties  flexible  where 
the  absent  persons,  who  should  be  made  parties,  are  out  of  the 
reach  of  the  process  of  the  court ;  but  in  each  of  them  it  will 
be  found,  that  the  utmost  extent  to  which  a  relaxation  has 
,  been  carried,  has  been  to  dispense  with  a  necessary  party  only. 
But  there  is  one  feature  in  this  case  which  distinguishes  it  from 
all  others.    It  is,  that  two  of  the  absent  persons  whose  interest 
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would  be  affected  by  a  decree,  are  residents  of  this  city  and 
within  the  reach  of  the  process  of  this  court.  The  only  reason 
for  their  omission  as  parties  is  the  fact,  that  their  introduction 
would  oust  the  jurisdiction  of  this  court.  But  if  bringing 
them  before  the  court,  this  case  would  be  beyond  its  jurisdic- 
tion, can  the  court,  by  indirection,  adjudicate  upon  their 
rights,  and  thus  do  indirectly  what  it  could  not,  rightfully, 
directly  do  ?    I  think  not. 

The  present  motion  is  therefore  denied,  and  it  is  ordered 
accordingly. 

^.  Z.  Ooold  and  E,  W.  F.  Sloofiy  for  complainant. 
A.  C.  Peachy^  for  defendant. 
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TEESE  et  al.  v.  PHELPS  et  al. 
Circuit  C(ywrt^   U.  S.y  July  Term^  1865. 

Tax  construction  of  the  epecification  in  an  application  for  a  patent,  bo  far  as  the 

language  is  concerned,  is  a  question  for  the  court. 
The  application  of  the  facts  to  the  law  is  for  the  jury. 
The  clearness  the  law  requires  in  a  specification  is  such  as  will  distinguish  the 

thing  patented  from  all  others  previously  known,  and  which  will  enable  a 

person  skilled  in  the  art  of  which  it  is  a  branch,  to  construct  the  thing  spe- 

cified. 
The  production  of  the  patent  w  prima  faeU  evidence  of  novelty. 
If  the  idea  involved  in  the  patented  article  has  occurred  to  others,  if  that  idea  has 

not  been  embodied  in  a  practical  form,  it  will  not  disprove  novelty. 
If  the  article  produced  be  substantially  the  same  with  the  one  patented,  with 

variations  inform  only,  or  where  a  new  and  substantial  result  is  not  produced, 

such  cannot  affect  the  right  of  plaintiff. 
If  there  be  invention,  to  whatever  extent,  it  is  sufficient 
If  the  process  required  no  more  skill  than  that  possessed  by  an  ordinary  mechanic 

skilled  in  the  business,  there  is  an  absence  of  inventive  faculty,  and  only  the 

exercise  of  mechanical  skill. 


This  was  an  action  at  law  brought  to  recover  damages  for 
the  infringement  of  a  patent ;  and  the  following  instructions 
were  given  to  the  jury. 

McAllister,  J. — ^To  sustain  this  action,  the  plaintiflF  must 
establish : — 

1.  That  the  improvement  he  claims  was  properly  explained 
in  the  specification  which  accompanied  his  application  to  the 
patent-office. 

2.  That  such  improvement  is  useful  and  novel,  and  that  he 
was  the  first  and  original  inventor. 
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3.  He  must  establiBh  .by  proof  the  infringement  of  his  pat- 
ent, and  the  actual  damages  incurred  by  reason  thereof. 

As  to  the  specification, — so  far  as  the  construction  of  the 
written  words  of  that  document  is  concerned,  it  is  a  question 
for  the  court.  The  application  of  the  facts  to  the  specification 
as  construed  by  the  court,  is  an  inquiry  you  are  to  make.  On 
this  point  I  instruct  you  that  the  clearness  the  law  requires  in 
a  specification  must  be,  such  as  will  distinguish  the  thing  pat- 
ented from  all  others  previously  known,  and  which  will  enable 
a  person  skilled  in  the  art  or  science  of  which  it  is  a  branch,  or 
with  which  it  is  nearly  connected,  to  construct  the  thing  speci- 
fied. The  testimony  is  before  you  on  this  point,  especially 
that  of  John  Kittedge,  which  you  will  apply  to  it. 

The  utility  of  the  improvement  claimed  has  been  admitted ; 
but  its  novelty  is  disputed.  The  rules  that  are  to  control  you 
in  deciding  on  this  fact  are  these :  The  production  of  the  patent 
\a  prima  facie  evidence  of  the  novelty  of  the  thing  patented ; 
and  the  production  of  it  imposes  upon  the  defendant  the  duty 
of  proving  that  the  patentee  was  not  the  first  inventor.  In  the 
investigation  of  the  testimony  invoked  by  defendant  to  negative 
this  prima  fa^sie  evidence,  you  will  carry  with  you  for  your 
instruction  the  following  rules : — 1.  Should  you  conclude  that 
the  idea  of  the  improvement  claimed  in  this  case  had  occurred 
to  others,  few  or  many,  still,  if  that  idea  has  not  been  em- 
bodied in  some  practical  form,  the  existence  of  that  idea  will 
not  disprove  the  novelty  of  the  improvement.  2.  If  you  should 
conclude  that  the  idea  of  this  improvement,  and  hints  concern- 
ing it,  had  come  to  the  patentee  from  others,  still,  if  the  pat- 
entee was  the  first  who  gave  to  that  idea  a  useful  and  practical 
form,  his  rights  are  not  to  be  defeated. 

The  next  point  is  the  infringement.  This  is  where  the  arti- 
cle constructed  and  produced  in  evidence  is  substantially  the 
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same  with  the  one  patented,  the  variations  being  in,  form  and 
not  in  substance ;  or  where  a  new  and  substantial  result  is  not 
produced  by  such  variation.  Such  will  not  affect  the  right  of 
plaintiffs.  (Peters'  C.  C.  Kep.  394.  Cfray  <&  Osgood  v.  JameSy 
et  al.) 

Before  directing  your  attention  to  the  damages,  I  desire  you 
to  look  to  the  evidence  in  this  case  tending  to  show  an  aban- 
donment by  plaintiffs,  and  whether  the  improvement  patented 
is  patentable.  Prior  to  the  act  of  congress  of  March  3, 1869 
(5  Statutes,  353),  if  the  patentee  had  allowed  the  public  use  of 
his  invention,  or  the  free  use  of  it  to  individuals,  before  he 
applied  for  his  patent,  it  would  invalidate  the  patent.  Such  is 
no  longer  the  law ;  and  the  use  of  his  invention  by  individuals, 
unless  it  had  continued  more  than  two  years  prior  to  the 
obtainment  of  his  patent,  will  not  invalidate  it.  (Curtis  on 
Patents,  §§  58,  307.)  This,  although  the  use  of  it  was  with 
permission  of  the  patentee.  If,  on  the  contrary,  the  use  is 
without  his  consent,  it  is  a  trespass  upon  his  rights,  unless  such 
use  was  so  frequent,  public,  and  notorious,  and  was  continued 
so  long  a  time  and  attended  by  such  circumstances  as  raised 
a  conclusion  that  the  party  had  abandoned  his  right.  (Curtis 
on  Patents,  §  308  ;  3  Story,  402 ;  1  Story,  280.) 

Is  the  improvement  claimed  patentable?  On  this  point, 
you  will  observe  that  the  claim  is  for  a  new  combination  of  the 
flat-bottomed  tines  of  the  fork  with  the  sharp,  angular  formation 
of  the  upper  sides  of  the  tines.  It  is  claimed  that,  by  this 
combination,  a  novel  and  useful  restdt  has  been  obtained.  If 
such  restdt  has  been  obtained,  neither  the  simplicity  of  the 
structure  nor  the  greater  or  less  amount  of  invention  or  intel- 
lect employed  as.  an  element,  are  of  importance  in  determining 
the  validity  of  the  patent.  The  distinction  is,  that  where  there 
is  a  mere  application  of  an  old  thing  to  a  new  use,  it  is  not 
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patentable ;  but  where  there  is  exhibited  an  inventive  faculty 
in  the  process,  it  is.    (Curtis  on  Patents,  §§  11, 12.) 

To  illustrate :  In  one  case,  a  claim  was  made  for  an  im- 
provement in  making  a  mold-board  to  a  plow,  by  which  the 
molding  part,  or  face  of  the  mold-board,  was  made  to  work 
in  circular  lines  instead  of  straight  lines ;  by  which  it  was 
claimed  that  every  part  of  the  furrow-sluice  was  embraced  far 
more  than  by  any  other  shaped  plow,  &c.  The  court  say, 
"  that  if  by  changing  the  form  and  proportion  a  new  effect  is 
produced,  there  is  not  simply  a  change  of  form  and  proportion, 
but  a  change  of  principle  also.  In  every  case,  therefore,  the 
question  must  be  submitted  to  the  jury  whether  change  of 
form  and  proportion  has  produced  a  different  effect."  (2 
Brock.  310.) 

In  another  case,  a  claim  was  made  for  an  improvement  in 
making  friction-matches,  by  means  of  a  new  compound ;  and  it 
was  in  proof  that  all  the  ingredients  had  been  in  use  before. 
The  court  say,  "  The  question  is,  had  the  materials  been  in  the 
same  combination  ?  if  not,  it  was  patentable,  however  simple 
it  might  be.     (3  Sumner,  514.) 

In  another  case,  the  arrangement  of  bowed  flyers  in  a  fly- 
frame  in  two  rows,  was  held  to  be  patentable,  although  open- 
bottomed  flyers  had  been  previously  arranged  in  the  same  way 
in  one  row.    {Da/voU  v.  Brown^  1  Wood.  &  M.,  53.) 

Thus  much  as  to  the  amount  of  invention  required.  I  will 
now  direct  your  attention  to  one  or  two  cases  where  the  patents 
were  decided  to  be  invalid  on  the  ground  that  the  improvement 
claimed  was  an  application  and  not  an  invention.  A  claim 
was  made  for  an  improvement,  being  a  new  mode  by  which 
the  back  of  a  rocking-chair  could  be  reclined  and  fixed  at  any 
angle  required,  by  means  of  an  apparatus ;  and  the  patent  was 
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declared  void  because  the  same  apparatus  had  been  long  in 
nse,  and  applied  to  other  machines,  if  not  to  chairs.  (2  Story, 
408,  411 ;  1  Wood.  &  M.,  291.) 

InHotchJciasY.  Greenwood  (11  Howard,  248, 265),  the  claim 
was  for  an  improvement  in  making  door  and  all  other  knobs 
of  all  kinds  of  clay  used  in  pottery,  and  of  porcelain,  in  hav- 
ing '^  the  cavity  in  which  the  screw  or  shank  is  inserted,  by 
which  they  are  fastened,  largest  at  the  bottom  of  its  depth,  in 
the  form  of  a  dovetail,  and  a  screw  formed  therein  by  pouring 
in  metal  in  a  fused  state."  The  patent  was  deemed  invalid  for 
want  of  invention. 

Upon  this  question  of  invention,  it  is  proper  you  should 
have  some  general  rule,  to  control  you  while  acting  upon  the 
evidence  in  the  case  which  refers  to  it ;  and  I  instruct  you  that, 
if  the  flattening  of  the  bottom  of  the  tines  of  the  fork  is  a 
process  which,  in  your  opinion,  required  no  more  skill  or 
ingenuity  than  that  possessed  by  an  ordinary  mechanic  skilled 
in  the  business,  the  patent  is  invalid.  K,  on  the  other  hand, 
there  was  an  exhibition  of  inventive  faculty  beyond  the  skill 
of  a  capable  mechanic,  the  patent  is  good. 

As  to  the  damages.  The  statute  gives  actual  damages  sus- 
tained by  the  plaintiffs ;  the  power  to  inflict  a  greater  amount 
is  committed  to  the  discretion  of  the  court,  within  the  limit  of 
trebling  the  actual  damages  found  by  the  jury.  K  the  plaintiff 
has  given  you  sufficient  testimony  to  enable  you  to  find  the 
damages  incurred  by  him,  by  sales  made  of  the  article  con- 
structed by  defendant,  that  will  constitute  a  correct  basis  on 
which  you  can  act  If  none  such  has  been  given  to  you,  your 
attention  must  be  directed  to  such  other  items  which  he  has 
proved.  The  damages  in  actions  similar  to  the  present,  must 
not  be  conjectural,  but  actual. 
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With  foregoing  views  of  the  legal  principles  which  should 
control  you  in  your  deliberations,  I  leave  with  you  the  facts  for 
your  adjudication. 

Verdict  for  plaintiffs  for  the  sum  of  $800. 

Charles  H.  S.  Williams^  for  plaintiffs, 
J?.  S.  Brooksy  for  defendants.. 


•  ♦• 


BERTRAM  et  al.  v.  LYON. 
Circuit  Cowrty   JJ.  S.j  July  Term^  1855. 

Whsn  the  ntbsianee  of  a  thing  eold,  is  Dot  in  ezistence  at  the  time  of  sale,  such 

Bale  is  void. 
A  mistake  without  bad  faith,  made  in  the  description  of  the  brand  on  floar 

barrels  does  not  so  essentially  change  the  ntb€tanee  of  the  floar  as  to  render 

void  the  sale. 
Where  the  sale  note  described  the  flour  as  **  Haxall,"  whereas  it  was  branded 

"  Gallego/'  the  sale  was  not  avoided ;  but  the  description  amounted  to  a 

warranty,  for  breach  of  which,  damages,  if  proved,  could  be  recovered. 


This  action  is  brought  by  vendor  against  vendee,  to  recover 
the  purchase-money  for  two  thousand  barrels  of  flour  sold. 

A  special  verdict  has  been  agreed  upon  by  the  parties. 

The  answer  of  defendant  consists  of  six  different  pleas. 

The  first  is  the  statute  of  limitations ;  the  sixth  is  a  denial 
of  the  allegation  in  the  complaint,  which  avers  an  assignment 
of  •Flint,  Peabody  &  Co.  to  the  present  plaintiffs.  These  two 
pleas  are  disposed  of  by  the  special  verdict  agreed  on,  and  the 
court  is  remitted  to  the  issues  raised  by  the  four  intermediate 
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pleas.    All  these  resolve  themselves  into  a  general  denial  of 
the  allegations  of  the  complaint,  setting  np  a  contract  of  sale. 

On  the  argument,  it  was  contended  by  the  coimsel  for  the 
defendant,  that  the  description  in  the  contract,  that  «the  flour 
sold  was  "  Haxall,"  when  it  turned  out  to  be  "  Gallego,"  ren- 
dered the  contract  void  upon  the  legal  principle,  which  requires 
that,  to  constitute  a  contract,  there  should  be  a  grantor,  a 
grantee,  and  a  thing  granted.  That  this  case  comes  within  the 
operation  of  the  rule,  that  where  parties  contract  in  relation  to 
a  thing  which  at  the  time  of  the  execution  of  the  contract 
they  believed  to  be  in  existence,  and  which  it  is  ascertained 
had  no  existence  at  the  time,  the  whole  contract  is  void, 
inasmuch  as  the  consent  of  the  parties  had  never  met  on 
the  subject-matter  of  the  contract,  it  not  having  been  in 
existence. 

The  facts  in  the  case  will  be  found  in  the  special  verdict 
commented  on  in  the  opinion  of  the  court,  delivered  by 

McAllister,  J. — ^In  this  case,  it  appears  by  the  facts  patent 
on  the  face  of  the  agreed  verdict,  that  the  assignors  of  plaintiffs 
were  owners  of  a  cargo  of  flour,  consisting  of  two  thousand  bar- 
rels, branded  as  "  Gallego,"  "  being  at  the  time  on  board  the  ship 
'  Ork,'  lying  in  this  harbor,  composing  the  entire  cargo  of  said 
ship,  and  inspecting  superfine  1771 ;  bad,  229  barrels."  That 
as  such  owners,  they  entered  into  a  written  contract  with 
defendant,  by  which  they  sold  to  him  "  the  cargo  of  Haxall 
flour  now  on  board  the  ship  lying  in  the  harbor  (of  San  Fran- 
cisco), being  about  two  thousand  barrels,"  on  the  terms  men- 
tioned in  the  contract.  Among  those  terms  was,  that  one  price 
was  to  be  paid  for  "  superfine,"  another  for  bad  flour. 

It  is  contended  by  defendant,  that  the  brand  of  the  flour 
being  described  in  the  contract  as  "  Haxall,"  whereas,  in  fact, 
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it  was  branded  "Gallego,"  the  whole  contract  was  void. 
To  sustain  this  position,  a  decision  from  the  Supreme  Court  of 
this  State  has  been  cited. 

In  the  case  of  Flint  v.  Zyon  (4  Cal.,  17),  that  court  say,  in 
reference  to  this  very  contract,  "  How,  then,  stands  the  case  ? 
The  contract  was  founded  in  mistake ;  both  parties  supposing 
they  were  contracting  concerning  a  certain  article  which  had 
no  existence,  consequently  the  contract  was  void  for  want  of 
aubstance  of  the  thing  contracted  for."    If  the  flour  sold  had 
no  existence  at  the  time  of  the  contract,  it  is  certainly  true  that 
no  contract  could  have  been  made  in  relation  to  that  the  sub- 
stance of  which  was  not.    It  would  come  within  the  opera- 
tion of  the  elementary  principles  of  law,  that  in  order  to  con- 
stitute a  valid  contract,  there  must  not  only  be  parties  capable 
of  contracting,  but  a  thing  in  existence,  the  subject-matter  of 
the  contract  in  regard  to  which  there  had  been  an  "  aggregaiio 
mentium^^^    This  rule  is  practically  illustrated  in  Leach  v. 
MuUett  (14  Eng.  C.  L.  Eep.,  238),  where,  by  mistake,  a  house 
was  sold  at  auction  and  so  described  that  it  did  not  refer  to 
the  house  the  parties  intended  to  buy  and  sell,  but  to  another 
house  not  in  the  contemplation  of  either  party.    Here  was  a 
clear  mistake  as  to  the  substance  of  the  thing  intended  to  be 
sold.    There  are  various  cases  where  the  article  contracted  for 
is  of  a  different  species  from  that  treated  for.     Thus,  where  an 
article  was  sold  as  "  indigo,"  which  was  not  indigo,  but  a 
fraudulent  compound  made  to  resemble  it ;    or  where  a  stone 
was  sold  as  a  "  Bezar  "  stone,  when  in  fact  it  was  not  such  a 
stone ;    and  various  other  cases.      But  in  all  such,  the  con- 
tract has  been  deemed,  void  in  the  absence  of  fraud,  in  a  court 
of  common  law,  by  reason  of  the  want  of  a  subject-matter. 
It  has  been,  where  the  svhatance  of  the  thing  was  not  in  esse 
at  the  time  of  the  contract,  or  the  description  so  materially 
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wrong,  that  the  substance  of  the  thing  must  be  essentially 
changed  in  order  to  answer  the  description  in  the  contract. 
Does  this  case  come  within  the  foregoing  rule  t 
The  special  verdict  finds  the  subject-matter  of  the  contract 
to  have  been  "  a  cargo  of  flour  at  the  time  on  board  the  ship 
*  Ork,'  lying  in  the  harbor  of  San  Francisco,  being  about  two 
thousand  barrels."  In  the  contract,  the  flour  is  represented  to 
be  "  Haxall,"  whereas  it  was  branded  "  Qallego"  flour ;  and  the 
question  is,  did  these  two  thousand  barrels  of  flour,  the  cargo 
of  the  ship  "  Ork,"  cease  to  exist  in  substance,  or,  to  use  the 
language  of  the  authorities,  to  have  '^  a  potential  existence,"  be- 
cause the  brand  upon  them  was  different  from  that  described 
in  the  contract  ?  In  other  words,  Was  this  description  of  the 
brand  a  representation  or  warranty  2  or,  was  the  brand  bo  essen- 
tial an  elenient  of  the  flour,  that  the  latter  ceased  to  exist  in 
subatwnce  when  the  former  was  erroneously  described  so  as  to 
be  made  incapable  of  being  the  subject-matter  of  a  contract  ? 
In  cases  in  which  executed  contracts,  such  as  the  one  in  con- 
troversy, have  come  under  consideration,  where  there  had  been 
through  mere  misapprehension  a  wrong  description  of  the  arti- 
cle sold,  the  question  arose,  whether  the  description  amounted 
or  not  to  a  warranty  ?  Thus,  in  Shepherd  v.  Kcme  (7  Eng. 
0.  L.  Rep.,  82),  where  a  ship  was  described  as  a  "  copper- 
fastened  vessel,"  it  appeared,  in  fact,  that  she  was  only  partially 
copper-fastened.  The  court  say,  "  Here  the  ship  was  not  a 
copper-fastened  ship  at  all."  Still,  so  far  from  considering  that 
the  ship  ceased  to  exist,  and  the  contract  void  for  that  reason, 
the  court  upheld  it  as  a  contract  with  warranty ;  consequently, 
in  an  action  for  breach  of  warranty,  damages  were  assessed 
against  the  defendant. 

In  Seixas  v.  Woods  (2  Caines,  48),  an  action  was  brought  for 
selling  peachum-wood  represented  to  be  brazilette,  the  former 
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worth  hardly  anything,  the  latter  of  considerable  value. 
Peachnm-wood  and  brazilette-wood  constituted  the  same 
substance,  although  different  in  name  and  value.  Still,  the 
negotiation  in  relation  to  it  was  not  treated  as  a  void  contract. 
The  only  question  was,  whether  there  being  no  express  war- 
ranty, the  law  would  annex  to  the  contract,  under  the  circum- 
stances, an  implied  one. 

Further  references  to  authorities  is  unnecessary ;  but  if  they 
are  needed,  it  is  only  necessary  to  refer  to  the  decision  of  the 
Supreme  Court  of  this  State  which  has  been  relied  on  by 
defendant.  It  is  true,  as  stated,  that  the  court  in  that  case 
declared  the  contract  in  this,  "  to  be  void  for.  want  of  the 
substance  of  the  thing  contracted  for"  (4  Cal.  21);  but  in  the 
same  opinion  they  take  a  different  view  of  the  sale-note,  and 
recognized  it  as  a  contract  containing  a  warranty.  They 
declare,  that  the  use  of  the  word  ^'  Haxall"  in  the  sale  or  note 
amounted  to  a  warranty  that  the  flour  was  "  Haxall."  Now, 
it  is  impossible  to  come  to  a  conclusion  in  this  case  that  there 
was  a  warranty,  and  at  same  time  consider  that  there  was  no 
contract.  {Ibid.  20.)  If  the  contract  was  void  for  one  purpose, 
it  was  for  all ;  and  if  null  as  to  one  party,  was  so  as  to  both. 
The  warranty  was  created  by  the  contract.  The  latter  is  the 
principal,  the  warranty  the  incident.  If  the  one  had  no 
vitality,  the  other  cotdd  have  had  no  existence.  The  fair  infer- 
ence, then,  is, — whatever  comments  were  made  by  the  Supreme 
Court  of  this  State  in  the  case  cited,  upon  the  character  of  this 
contract, — ^the  court  recognized  a  legal  contract  which,  by  its 
terms,  fixed  upon  one  party  the  obligations  and  conferred  upon 
the  other  the  rights  arising  out  of  a  warranty  of  the  article 
sold.  So  far  as  the  contract  is  recognized  as  a  subsisting  one 
by  the  Supreme  Court  of  this  State,  this  court  is  prepared 
to  go. 
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It  is  a  contract  which  by  its  terms  passed  a  title  to  the 
property  to  the  defendant ;  and  whether  the  description  inserted 
in  the  sale-note  amounted  to  a  warranty ;  and,  if  it  does,  whether 
the  only  remedy  for  any  loss  which  may  have  accrued  to 
defendant  (if  any  such  has  accrued),  is  to  be  found  in  an  action 
for  breach  of  warranty, — are  questions  it  is  imnecessary  to 
decide  in  this  case. 

The  complainants  predicate  the  cause  of  action  upon  the 
allegation  of  a  sale  of  a  certain  cargo  of  flour,  and  allege 
the  assumpsit  of  the  defendant  to  arise  out  of  such  sale. 

The  question  submitted  by  the  special  verdict  is,  whether 
upon  the  whole  matter  found,  the  defendant  did  promise  and 
undertake  as  alleged. 

Now,  with  the  views  entertained  by  the  court,  the  allega- ' 
tions  in  the  complaint  are  sustained  by  the  proofs.  The  inser- 
tion by  mistake  of  the*  word  "Haxall,"  did  not  annul  the 
contract.  At  the  utmost,  it  amounted  to  a  warranty  that  the 
flour  should  be  of  that  brand.  K  the  pleadings  had  been  so 
shaped  in  this  case,  and  the  evidence  so  marshaled,  as  to  have 
enabled  the  court  to  look  into  the  case  as  one  in  which  a 
recoupment  was  asked  in  the  nature  of  damages  for  breach  of 
a  warranty,  the  court  may  have  gone  into  the  investigation. 
But  there  is  no  plea  stating  special  damages,  nor  any  evi- 
dence stating  the  amount.  Had  the  pleadings  in  this  case 
raised  the  question  of  the  right  of  defendant  to  avail  of  a 
breach  of  warranty,  the  court  could  have  considered  it ;  but 
the  facts  as  disclosed  in  the  special  verdict  give  no  data  by 
which  to  assess  damages.  But  if  the  contract  is  valid,  and 
assuming  the  pleadings  to  be  such  as  would  authorize  defend- 
ant to  give  evidence  of  his  loss  by  a  breach  of  warranty,  the 
measure  of  damages  would  be  the  difference  in  value  between 
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"  Gallego"  flour  at  the  time  of  sale,  and  "  Haxall "  flour  as  it 
was  represented  to  be  in  the  sale-note.  !N^ow,  the  statement  as 
to  value  in  the  agreed  verdict  is  as  follows :  "  In  the  opinion 
of  some  estpertSy  there  existed  no  difference  in  the  quality  or 
price  of  flour  branded  and  known  as  'Gallego'  and  'Haxall/ 
each  inspecting  superfine ;  but  in  the  opinion  of  other  experts, 
there  was  a  difference,  some  preferring  'Haxall'  and  some 
*  Gallego.' "  This  evidence  certainly  would  not  authorize  the 
assessment  of  damages  in  an  action  for  the  breach  of  the 
warranty,  nor  prove  any  damages  were  the  defendant 
attempting  to  set  them  up  by  way  of  defense  in  this 
action. 

What,  then,  is  the  aspect  of  this  case  ? 

The  written  document  relied  on  by  the  plaintiffs,  the  court 
considers  to  be  a  contract.  It  is  an  entire  and  executed  one. 
It  transferred  the  cargo  of 'the  ship  "  Ork,"  which  by  its  very 
terms  is  sold  to  defendant,  who,  in  his  note  of  25th  January, 
1853,  in  which  he  directs  a  delivery  of  fifty  barrels,  writes  of 
the  latter  as  being  "  out  of  the  lot  purchased  from  ship  '  Ork ;' " 
and  the  contract  speaks  of  the  delivery,  and  stipulates,  that  at 
the  expiration  of  a  certain  number  of  days,  if  the  cargo  be 
not  previously  delivered,  the  defendant  may  land  all  that 
remains,  shotdd  he  so  elect ;  provided  he  pays  the  storage  and 
drayage  expenses.  The  title  to  the  flour  became  vested,  and 
he  has  already  received  a  part  of  it. 

Whether  the  defendant  had  a  right,  on  discovering  as  he 
did,  after  the  second  delivery  order,  that  the  flour  was 
"  Gallego,"  to  rescind  the  contract,  has  not  been  argued ;  and 
cannot  legitimately  arise  in  this  case,  as  at  that  time  having 
received  and  appropriated  a  portion  of  the  flour,  he  was  not 
in  a  position  to  place  the  adverse  party  in  atculAi  quo  in  the 
event  of  a  rescission  of  the  contract. 
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A  judgment  must  be  entered  for  the  plaintiffs. 

If  the  cpurt  has  erred  in  foregoing  views,  the  amount 
involved  will  fortunately  enable  the  defendant  to  have  any 
such  error  corrected  by  a  higher  tribunal. 

John  K.  Hachett^  for  plaintiffs. 
Saunders  cfe.  Sejphum^  for  defendant. 

Affirmed,  20  Howard,  150. 


SEABUET  AND  oTHKBs  V.  FIELD  and  others. 
Circuit  Courts  U.  S.j  July  Term^  1855. 

Fraud  is  not  admissible  in  a  court  of  law,  to  impeach  a  patent  or  legislative 
grant ;  but  where  a  party,  in  order  to  bring  himself  within  a  class  of  legisla- 
tive grantees,  must  exhibit  his  muniments  of  title,  fraud  is  admissible  to  prove 
that  they  have  been  dishonestly  obtained. 

Courts  of  law  and  equity  have  concurrent  jurisdiction  of  fraud  in  many 
cases. 

This  court  is  not  bound  to  notice  in  its  charge  any  matters^  if  it  thinks  it  not 
proper  to  do  so,  unless  its  attention  is  called  to  them,  and  it  is  asked  to 
instruct  the  jury  in  regard  to  them. 


A  verdict  was  rendered  at  the  present  term  of  this  court 
in  favor  of  the  plaintiffs ;  and  a  motion  is  made  for  a  new  trial 
upon  three  grounds,  all  of  which  are  enumerated  in  the  opinion 
of  the  court,  delivered  by 

MoAllistkb,  J. — ^The  last  ground  on  which  this  motion  is 
predicated  will  be  considered  first.  It  is  in  these  words :  "  That 
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the  course  pursued  by  the  plaintiffs'  counsel  in  withholding 
the  pretended  resolution  of  the  Council,  of  October  3,  1849, 
until  after  the  testimony  was  closed,  and  then  suddenly  intro- 
ducing it,  operated  as  a  surprise  on  the  defendant's  counseli 
and  tended  to  mislead  the  jury." 

Under  the  impression  there  had  been  such  irregularity  as 
might  have  operated  a  surprise  on  the  defendant's  counsel,  this 
court  determined  to  set  aside  the  verdict  of  the  jury,  and  in 
order  to  satisfy  itself  as  to  the  fact,  required  an  affidavit  to  be 
filed  as  to  the  truth  of  the  statement  made  on  this  ground  of 
the  motion.  This  requirement  was  made  in  the  exercise  df  the 
discretion  reposed  in  this  court  on  motions  like  the  present ; 
and  in  analogy  to  the  practice  of  our  State  courts  as  regulated 
by  the  act  of  the  legislature  of  this  State,  art.  928,  929 
(Woods  Dig.  192),  which  declares,  that  where  a  motion  for  a 
new  trial  is  moved  on  the  ground  of  irregularity  or  surprise, 
it  shall  be  made  upon  affidavit.  The  attorney  for  defendants 
having  declined  to  file  any  affidavit,  it  becomes  the  duty  of 
the  court  to  limit  itself  to  the  consideration  of  the  other 
grounds  taken. 

The  first  is,  "  because  the  verdict  is  contrary  to  evidence ;" 
and  the  second,  "  that  it  is  contrary  to  the  instructions  of  the 
court  upon  the  facts  proved."  These  may  be  appropriately 
considered  together.  The  evidence  in  the  case  was  mainly 
directed  to  the  fact  of  fraud  in  the  grant  made  by  Alcalde 
Leavenworth,  to  one  Parker,  and  arose  out  of  the  following 
circumstances :  The  plaintiffs  and  defendants  alike  claimed  the 
premises  in  dispute,  under  an  act  of  the  legislature  of  this 
State,  passed  March  26, 1851,  entitled  "  An  Act  to  provide  for 
the  disposition  of  certain  property  of  the  State  of  California," 
which  conveyed  a  certain  interest  in  lands,  including  the  prem- 
ises in  dispute,  to  two  distinct  classes  of  persons.    (Comp.  Laws, 
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764.)  The  first  included  those  who  had  purchased  the  land  in 
dispute  by  the  authority  of  the  town-council  of  the  city  of 
San  Francisco,  or  of  an-  alcalde  of  said  city  at  public  auction, 
in  accordance  with  the  terms  of  the  grant  known  as  the 
"  Kearney "  grant  to  the  city  of  San  Francisco,  the  grant  of 
which  land  had  been  recorded  in  the  office  of  the  recorder 
of  San  Francisco,  within  a  period  of  time  specified  by  law. 

The  plaintiffs  claimed  to  be  comprehended  in  this  first 
class,  as  purchasers  at  public  auction  under  the  Kearney  grant. 
The  defendants  claimed  to  be  included  in  the  second  class,  as 
deriving  title  from  the  fact  that  they  held  through  a  grant 
from  Alcalde  Leavenworth  confirmed  by  the  ayuntarrviento  of 
San  Francisco,  and  recorded  as  required  by  the  act  of  the 
legislature.  To  exclude  the  defendants  from  the  second  class, 
the  plaintiffs  offered  evidence  to  show  that  one  of  the  steps 
taken  by  defendants  which  placed  them  in  the  class  of 
grantees,  to  wit,  the  obtaiument  of  the  alcalde's  grant,  was 
fraudulent,  and  that  the  grant  was  recorded  by  the  perpetra- 
tion of  a  fraud,  and  the  confirmation  of  the  grant  was  also 
obtained  by  fraud.  Such  evidence,  it  is  to  be  observed,  was 
not  adduced  to  prove  fraud  in  the  legislative  grant ;  but  simply 
to  show  that  the  defendants  had,  by  the  perpetration  of  a  fraud 
obtained  a  position  which  enabled  them  to  deceive  the  legisla- 
ture,  and  defeat  its  true  policy  by  bringing  themselves  within 
the  letter  of  the  law. 

The  court  considered  the  case  not  unlike  that  where  the 
legislature  had  granted  certain  lands  to  persons  who  held 
bonds  of  a  certain  description,  and  some  of  them  presented 
bonds  which  were  forged,  or  possession  of  which  had  been 
frtiudulently  obtained.  In  such  case,  proof  of  those  facts 
would  have  been  admissible;  for  it  was  not  reasonable  to 
suppose  that  the  legislature  could  have  intended  to  include  the 
holders  of  both  the  genuine  and  fraudulent  bonds. 
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The  alcalde  grant  was  not  the  source  of  title ;  it  gave  no 
title  whatever.  The  only  source  of  title  was  the  act  of  the 
legislature,  and  the  only  use  of  the  alcalde  grant  was  to  prove 
that  defendants  had  taken  the  proper  step  so  as  to  have 
applied  to  them  the  description  given  by  the  legislature  as  to 
who  were  to  take  under  the  statute ;  and  the  evidence  was 
admitted  to  prove  that  such  step  had  been  fraudulently  taken. 
The  court  could  see  no  diflFerence  between  the  forged  bonds 
and  the  fraudulent  grant,  when  viewed  not  as  the  source  of 
title,  but  as  proof  to  identify  the  grantees.  The  court  there- 
fore permitted  the  defendants  to  give  proof  of  fraud,  in  this 
case,  to  the  jury ;  and  this  is  made  an  additional  ground  for  a 
new  trial,  which  it  is  proper  to  dispose  of  at  this  time.  To 
have  excluded  all  evidence  from  the  jury  as  to  fraud,  would 
have  been  in  substance  to  instruct  them  that  the  legislature 
intended  to  include  the  honest  and  dishonest  purchaser  in  the 
same  category — ^the  holder  of  the  genuine  and  the  forged  bond 
— the  honorfide  purchaser  and  him  who  had  contrived  by 
fraud,  covin,  or  perjury,  to  obtain  the  ea/r-Tna/rka  described  by 
the  act.  '  To  consider  otherwise,  this  court  must  attribute  to 
tlie  legislature  an  intention  to  include  those  who  could  not 
bring  themselves  honestly  within  the  class  of  grantees  desig- 
nated. 

The  counsel  for  defendants  have  urged  with  characteristic 
ability,  that  plaintiffs  must  recover  on  the  strength  of  their 
title ;  and  such  recovery  could  not  be  affected  by  any  equities 
of  the  adverse  party ;  and  that  the  authorities  cited  by  the 
plaintiffs'  counsel  were  inapplicable  to  this  case,  being  those 
in  which  bills  had  been  exhibited  in  chancery  to  fix  construc- 
tive frauds  upon  persons  standing  in  fiduciary  relations  to 
complainants.  But  it  is  to  be  observed,  that  the  case  at  bar 
is  not  one  in  which  it  is  sought  to  set  aside  a  conveyance  or 


64  CIRCUIT    COURT    OF    THE    UNITED    STATED 

Seabary  and  others  «.  Field  and  othera 

other  instmmeiit  for  fraud ;  bnt  one  where  a  party  in  a  court  of 
law  is  to  make  out  by  evidence  that  he  answers  to  a  certain 
description  given  in  a  statute,  so  as  to  take  as  grantee ;  and 
the  question  is,  Can  he  be  met  with  evidence  of  fraud,  perjury, 
or  forgery  in  the  obtainment  of  that  evidence  ?  Again,  the 
proof  offered  in  this  case  is  not  to  prove  any  equities  set  up ; 
but  simply  to  disprove  plaintiffs'  case,  viz.  that  they  are  not 
the  parties  they  describe  themselves  to  be.  The  former  is  a 
class  of  cases  in  which  fraud  is  solely  cognizable  in  a  court  of 
equity.    This  is  not  one  of  them. 

It  is  an  admitted  principle,  that  a  court  of  law  has  concur- 
rent jurisdiction  with  a  court  of  equity  in  some  cases  of  fraud. 
Such  doctrine  is  enunciated  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Chregg  v.  Lessee  of  Say  re  and  Wife  (8 
Peters,  244),  which  was  an  action  of  ejectment;  and  this  doc- 
trine is  reasserted  in  kindred  cases. 

This  is  founded  upon  a  legislative  grant  which  was  not 
assailed  by  the  evidence  offered.  The  evidence  admitted  went 
only  to  prove  that  one  of  the  steps  defendants  had  taken,  and 
which  it  was  necessary  for  them  to  prove,  to  entitle  them  to 
take  under  the  legislative  grant,  in  fact  had  never  been  in  good 
faith  taken.  The  court  cannot  perceive  error  in  the  ruling  in 
of  evidence  of  fraud  in  this  case.  When  "  matters  alleged 
to  be  fraudulent  are  investigated  in  a  court  of  law,  it  is 
the  province  of  the  jury  to  find  the  facts  and  determine  their 
character."  In  this  case  the  facts  were  left  to  the  jury,  and  the 
court  charged  them  that  "  it  was  their  province  to  judge  of 
them  independently  of  the  court,  limited  only  in  their  inquiries 
by  the  boundaries  of  truth."  Upon  the  facts,  and  under  that 
charge,  the  jury  have  returned  a  verdict,  which  the  court  is 
asked  to  reverse. 

It  is  urged,  that  a  motion  for  a  new  trial  is  an  appeal  to  the 
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discretion  of  the  court.  But  that  discretion  is  controlled  by  as 
well  settled  principles  as  is  the  judgment  of  the  court  in  any 
any  other  case.  No  one  of  those  principles  is  more  clearly  set- 
tled than  that  which  inculcates  that  the  verdict  of  a  jury  will 
not  be  set  aside  as  against  evidence  where  there  has  been  evi- 
dence on  both  sides,  even  where  such  verdict,  in  the  opinion  of 
the  court,  has  been  given  against  the  preponderance  of  evi- 
dence, unless  some  known  principle  of  law  has  been  violated, 
or  manifest  injustice  has  been  done. 

Now,  in  the  protracted  trial  of  this  cause,  evidence  was 
given  on  both  sides.  The  plaintiiBfs,  to  disprove  the  fact  that 
defendants  came  within  the  description  of  the  grantees  de- 
scribed by  the  statute,  introduced  testimony,  not  to  impugn 
the  legislative  grant,  but  the  acts  of  defendants  which  they 
alleged  gave  them  a  right  to  claim  imder  that  legislative  grant. 
The  evidence  was  introduced  to  prove  that  defendants  never 
had  obtained  a  grant  from  Alcalde  Leavenworth  which  was  a 
valid  one.  With  that  view  the  evidence  was  used  to  show  that, 
unlike  all  other  alcalde  grants,  no  consideration  passed  between 
the  grantee  and  the  alcalde ;  that  on  the  day  following  the 
date  of  the  grant  issued  by  Leavenworth  as  alcalde,  Parker, 
the  grantee,  reconveyed  the  lot  to  Leavenworth  as  an  individ- 
ual ;  that  the  four  persons  at  that  time  composing  the  ayuntor 
miento  who  confirmed  the  grant  made  by  Leavenworth,  at  one 
and  the  same  time,  and  by  one  and  the  same  instrument,  con- 
firmed numerous  grants  made  to  themselves  individually  by 
the  same  Alcalde  Leavenworth,  and  under  the  same  circum- 
•  stances ;  that  on  the  3d  October,  1849,  the  aytmtamiento  who 
had  succeeded  to  the  one  who  had  confirmed  the  grant,  de- 
nounced the  transactions  of  Alcalde  Leavenworth  in  granting 
lands  under  the  circumstances  he  did,  and  publicity  to  such 

denunciation  was  given  at  the  time ;  that  the  character  of  the 
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transaction  was  notoriously  known ;  and,  finally,  such  confirm- 
ation, if  not  fraudulent,  did  not  include  the  lot  in  dispute,  but 
referred  to  other  lots  granted  by  Alcalde  Leavenworth  under 
different  circumstances,  and  that  the  grant  on  its  face  bears 
date  in  1848,  and  is  recorded  as  bearing  date  in  1849.  Evi- 
dence was  introduced  to  explain  the  variance  which  existed 
between  the  dates  of  the  grant  and  the  record.  A  witness  was 
sworn  who  testified  that  the  date  on  the  face  of  the  grant  was 
correct,  and  that  he  (the  witness)  had  carried  the  document  in 
1848  to  be  recorded.  Now,  all  this  is  testimony  upon  which 
the  jury  should  pass.  They  have  done  so,  and  under  the  rule 
stated,  did  this  court  even  consider  that  the  evidence  prepon- 
derated against  the  verdict,  it  would  be,  it  conceives,  an  aggres- 
sion on  the  rights  of  the  jury  to  nullify  their  verdict,  unless 
satisfied  some  principle  of  law  had  been  violated,  or  manifest 
injustice  had  been  done.  The  court  cannot  arrive  at  such  con- 
clusion in  this  case. 

The  remaining  ground  taken  is,  in  these  words,  ^'  Because 
the  court  should  have  instructed  the  jury  as  matter  of  law 
that  the  resolution  of  the  Council  of  October  11, 1848,  was  a 
confirmation  of  the  grant  by  Leavenworth  to  Parker,  within  the 
meaning  of  the  act  of  26  March,  1851."  To  have  so  instructed 
them  would  have  been  to  charge  them  to  dismiss  from  their 
minds  all  the  evidence  which  tended  to  prove  that  there  had 
been  no  confirmation,  it  having  been  procured  by  fraud,  and 
which  under  the  previous  ruling  of  the  court  had  been  permit- 
ted to  go  to  the  jury.  If  there  be  error  in  that  ruling,  it  was 
in  the  power  of  the  party  to  have  excepted  to  it. 

A  second  reply  is  to  be  found  in  the  fact  that  the  court  was 
not  asked  so  to  instruct  the  jury ;  as  will  be  seen  by  the  seven 
instructions  asked  by  defendant's  counsel.  Had  they  been 
asked  they  would  have  been  given,  with  a  qualification. 
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As  this  point  is  of  great  practical  importance  in  this  court, 
it  may  be  well  to  express  explicitly  its  views  upon  the  subject. 
To  every  legal  proposition  applicable  to  a  case,  a  party  has  the 
right  to  ask  from  the  court  an  instruction  to  the  jury ;  to  the 
ruling  on  which  the  party  has  the  right  to  except,  in  the  man- 
ner and  at  the  time  prescribed  by  the  rules  of  this  court ;  but 
this  court  is  not  bound  to  notice,  in  its  charge  to  the  jury,  any 
matters  of  law  if  it  thinks  it  proper  not  to  do  so,  unless  its 
attention  is  called  to  them,  and  it  is  asked  to  instruct  the  jury 
in  regard  to  them. 

In  27ie  United  States  v.  Fourteen  Packages^  Gilpin,  252, 
Judge  Hopkinson,  a/rguendo^  says,  "  If  the  counsel  in  a  cause 
desire  to  have  the  opinion  of  the  court  given  to  the  jury  upon 
any  point  or  matter  of  law,  it  is  their  duty  to  state  it  implicitly, 
and  to  ask  the  opinion  of  the  court,  or  they  cannot  make  the 
silence  of  the  court,  or  an  omission  to  instruct  the  jury  upon 
that  point,  a  ground  for  a  new  trial.  Misdirection  is  always  a 
good  ground ;  but  not,  an  omission  to  direct  when  no  direction 
is  required.  When  a  charge  or  opinion  is  wanted  on  a  partic- 
ular ground,  it  must  be  particularly  stated  and  asked  for. 
Such  is  the  practice,  and  such  it  ought  to  be,  or  verdicts  would 
be  perpetually  in  danger  from  concealed  objections." 

The  third  clause  of  the  43d  rule  of  this  court  declares,  "  All 
exceptions  to  the  charge  of  the  court  to  the  jury  shall  be  speci- 
fied in  writing,  immediately  on  the  conclusion  of  the  charge, 
and  handed  to  the  court  before  the  jury  leave  the  box ;  and  the 
bill  must  be  prepared  in  form  and  presented  to  the  judge 
within  two  weeks  after  the  verdict." 

The  32d  rule  of  this  court  further  provides,  "that  all 
instructions  required  by  counsel  to  be  given  to  the  jury  shall 
be  presented  in  writing,  and  argued  to  the  court  before  open- 
ing the  argument  to  the  jury." 
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Upon  a  review,  therefore,  of  all  the  grounds  taken,  the 
conrt  is  unwilling  to  disturb  the  verdict  of  the  jury. 
The  motion  for  a  new  trial  is  overruled. 

HoUiday  dk  SatmderSy  for  plaintiffs. 
Zockwoodj  Tyler  cfe  Wallace^  for  defendants. 

Reversed,  19  Howard,  823. 


•  »  • 


EX-PARTE   DES  EOOHERS. 
Circmt  Courty  U.  S.y  July  Term^  1866. 

Thb  Circuit  Courts  and  Federal  Judges  have  the  power  to  apply  the  writ  of 
haheag  corpus  to  all  cases  which  it  would  reach  at  common  law,  provided  it 
is  not  issued  to  any  person  in  jail,  unless  confined  under  or  by  color  of  the 
authority  of  the  United  States. 


This  is  an  application  for  a  writ  of  habeas  corpus.  The 
applicant  states  himself  to  be  an  alien,  and  a  subject  of  Kapo- 
leon  in..  Emperor  of  the  French.  That  he  has  an  action 
at  law  pending  in  the  Supreme  Court  of  this  State,  iA  which 
he  is  plaintiff,  and  the  county  of  San  Francisco  is  defendant, 
for  the  sum  of  sixteen  thousand  dollars ;  and  delay  in  the 
decision  thereof  is  a  great  injury  to  him.  That  said  suit  was 
argued  and  submitted  to  the  Supreme  Court  of  this  State,  and 
taken  under  advisement  at  the  January  Term,  1856.  That  the 
court  is  composed  of  three  judges,  the  Hon.  Hugh  C.  Murray, 
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the  Hon.  David  S.  Terry,  and  the  H  on.  Solomon  Heydenfeldt 
That  by  the  law  organizing  said  court,  the  presence  of  two  of 
the  said  judges  is  made  necessary  to  transact  business,  and 
their  concurrence  to  pronounce  a  judgment.  That  according 
to  law  a  term  of  the  said  Supreme  Court  should  have  been  held 
at  the  city  of  Sacramento  in  this  State,  in  the  present  month 
of  July,  commencing  on  the  first  Monday  of  the  month.  That 
one  of  the  judges  of  said  court,  the  Hon.  Solomon  Heyden- 
feldt has  been  and  still  is  absent  from  the  State ;  that  the  Hon. 
David  S.  Terry,  another  of  the  judges  of  said  court,  is  imlaw- 
fully  restrained  of  his  liberty,  against  his  consent,  by  certain 
persons  (whose  names  are  given  in  the  petition)  in  the  city  of 
San  Francisco,  and  in  the  Northern  District  of  the  State  of 
California,  and  held  by  them  in  imlawful  custody,  and  is  not 
confined  in  any  j^il,  nor  by  the  color  of  authority  of  any  State 
or  of  any  magistrate  thereof;  that  the  said  David  S.  Terry  has 
been  so  unlawfully  restrained  of  his  liberty  against  his  con- 
sent since  the  21st  day  of  June,  1856,  and  has  been  thereby 
prevented  from  discharging  his  duty  as  one  of  the  judges  of 
the  said  Supreme  Court  in  examining  and  considering  the 
causes  which  had  been  submitted  in  said  court,  and  among 
others,  the  said  cause  of  the  applicant,  and  prevented  from 
taking  his  seat  upon  the  bench  of  the  said  court,  at  the  said 
July  term  thereof,  in  consequence  of  which  the  said  term  has 
not  been  holden ;  all  which  is  greatly  to  the  injury  of  the 
applicant,  by  hindering  and  delaying  the  consideration  and 
determination  of  his  said  suit.  He  further  states  that  he  has 
been  informed,  and  he  believes,  that  the  persons  who  hold  the 
said  David  S.  Terry  in  illegal  confinement,  are  about  to  trans- 
fer and  convey  him  beyond  the  limits  of  this  State  and  of  the 
United  States,  illegally  and  against  his  will.  The  application 
concludes  with  a  prayer  for  a  writ  of  habeas  corpus  to  the  per- 
sons named  as  having  the  said  Terry  in  illegal  restraint. 
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McAllister,  J. — The  principle  which  it  is  the  object  of  this 
writ  to  vindicate,  has  existed  from  and  been  consecrated  by  a 
remote  antiquity.  It  was  embodied  in  the  celebrated  edict 
De  homdne  exhibendoj  of  the  Roman  law,  existed  in  the  unwrit- 
ten usages  of  the  Saxon,  and  found  utterance  in  the  great 
charter  of  our  Anglo-Saxon  forefathers.  "  No  freeman  shall 
be  taken,  or  imprisoned,  or  disseized  of  his  franchises  or  liber- 
ties, &c.,  unless  by  the  judgment  of  his  peers,  or  the  laws  of 
the  land."  From  the  earliest  times,  says  Lord  Campbell, 
"  before  the  haieas  corptcs  act,  this  writ  issued,  calling  upon 
the  party  detaining  to  show  if  any  just  cause  existed  for  the 
detention."  2  Q.  B.,  842.  At  common  law,  it  issued  in 
numerous  instances.  In  one,  it  was  granted  on  the  application 
of  the  secretary  of  a  Himiane  Society,  to  bring  up  the  body 
of  a  helpless  and  ignorant  female,  who  was  being  exhibited  for 
money  against  her  consent.  In  another,  for  the  body  of  a 
bastard,  under  fourteen  years  of  age,  to  restore  it  to  the 
mother.  Again,  it  has  been  issued  to  bring  up  an  infant  who 
had  absconded  from  his  father,  and  was  detained  by  a  third 
person  against  his  consent ;  to  relieve  a  wife  from  the  illegal 
restraint  of  her  husband ;  to  relieve,  at  the  instance  of  her 
husband,  a  wife  from  illegal  restraint ;  and,  upon  the  applica- 
cation  of  his  friends,  to  inquire  into  the  legality  of  an  impress- 
ment of  a  party.  "  It  is  an  immediate  remedy  for  every  illegal 
imprisonment."  1  Watts,  67.  In  a  word,  whenever  a  person 
has  been  deprived  of  going  when  and  where  he  pleases,  and 
restrained  of  his  liberty,  he  has  a  right  to  inquire  if  that 
restraint  be  legal,  whether  it  be  by  a  jailor,  constable,  or 
private  individual.    2  Ashm.  247,  cited  in  4  Bacon,  571. 

In  this  country,  in  the  case  of  7%«  United  States  v.  Oreen^ 
* 

(3  Mason,  482),  the  common-law  habeas  corpus  was  issued  to  try 
the  right  of  custody  to  an  infant.    No  one  will  lightly  impute 
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usurpation  of  jurisdiction  to  the  great  judge  who  presided  in 
that  case.  The  question  before  him,  when  he  ordered  the  writ 
to  issue,  was  one  of  jurisdiction.  This  could  not  have  been 
waived  even  by  consent  of  parties,  as  such  consent  could  give 
no  jurisdiction  to  a  court  of  the  United  States,  which  is  not 
conferred  by  the  constitution  and  laws.  If  the  proceeding 
shows  a  want  of  jurisdiction,  it  is  the  duty  of  the  court  to  take 
notice  of  it,  without  waiting  for  an  objection  from  either  party. 
{CuUer  V.  Ii<ie^  7  Howard,  729.)  It  is  difficult  even  to  imagine 
that  Judge  Story,  through  ignorance  or  willfulness,  proved 
derelict  to  his  duty.  The  conclusion  is,  that  he  entertained  no 
reasonable  doubt  of  jurisdiction,  and  therefore  exercised  it. 

This  great  writ  existed  for  all  remedial  purposes,  not  only 
anterior  to  the  enactment  of  the  habeas  corpus  act  in  England, 
but  prior  to  the  time  of  magna  charta.  In  the  reign  of  the 
second  Charles,  the  habeas  corpics  act  was  passed  to  repel  the 
aggressions  of  the  crown  and  its  minions.  Those  aggressions 
clothed  themselves  in  tlie  form  of  legal  proceedings  in  the 
name  of  the  crown,  and  hence  the  terms  of  the  act  were 
limited  to  persons  confined  on  criminal  process.  But  the 
habeas  corjms  brought  by  our  ancestors  as  their  birthright  to 
this  country,  was  the  common-law  habeas  corpus  y  that  great 
embodiment  of  a  free  principle,  which,  bom  with  the  sturdy 
Boman,  preserved  by  the  free  Saxon,  was  so  cherished  by  our 
immediate  sires  that  they  engrafted  into  our  organic  law  the 
declaration,  "  that  the  privilege  of  the  writ  of  habeas  corpics 
shall  not  be  suspended  unless  in  case  of  rebellion,"  &c.  Con- 
stitution U.  S.,  Art.  1,  sec.  9. 

In  the  constitution  of  our  own  State,  and  in  that  of  every 
State  of  the  Union,  a  similar  provision  has  been  with  jealous 
vigilance  incorporated.  Nor  have  the  representatives  of  the 
people  of  this  State  been  unmindful  of  the  beneficial  influences 
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of  this  great  writ.  "  Every  person  unlawfully  committed, 
detained,  confined,  or  restrained  of  his  liberty,  under  any  pre- 
tense whatever,  may  prosecute  a  vmt  of  habeas  corpus  to 
inquire  into  the  cause  of  such*  imprisonment  and  restraint." 
(Compiled  Laws  of  Califomia,  167.) 

In  commenting  upon  the  habeas  corpus^  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  Passmore  Williamson^  bsj^ 
"  The  common  law  on  this  subject  was  brought  to  America  by 
the  colonists.  ..Congress  has  conferred  upon  the  federal  judges 
the  power  to  issue  such  writs  according  to  the  principles  regu- 
lating them  in  other  courts."  In  Eic-parte  Swartword  (4  Cranch, 
94),  it  is  said  that  "  for  the  meaning  of  the  term  {hc^eas  corpus)^ 
resort  may  unquestionably  be  had  to  the  common  law ;  but  the 
power  to  award  the  writ  by  any  of  the  courts  of  the  United 
/  States,  must  be  given  by  written  law."  The  proposition,  then, 
is  established,  both  by  federal  and  state  authority,  that  in 
determining  upon  the  nature  and  character  of  the  habeas 
corpus  mentioned  in  the  constitution  and  judiciary  act  of  the 
United  States,  regard  is  to  be  had,  not  to  the  limits  prescribed 
by  the  British  statutes,  but  to  the  more  liberal  principles  in 
this  particular  of  the  common  law  by  which  it  is  regulated. 
By  those  principles  it  was  issued  in  England  to  relieve  any 
person  from  illegal  restraint.  Its  operation  in  this  country 
should  not  be  less  beneficent.  It  remains  to  consider  to  what 
extent  the  act  of  congress  giving  to  the  federal  judiciary  the 
power  to  issue  this  great  writ  has  limited  and  controlled  the 
cases  to  which,  at  common  law,  it  confessedly  applies.  In 
doing  so,  we  must  bear  in  mind  that  we  are  fixing  a  construc- 
tion which  is  to  decide  whether  the  federal  courts  are  to  extend 
to  or  withhold  from  persons,  a  great  constitutional  right,  in 
many  cases  to  which  the  common  law  applies. 

No  law,  say  the  Supreme  Court  of  the  United  States,  pre- 
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flcribes  the  cases  in  which  this  great  writ  shall  be  issued,  nor 
the  power  of  the  court  over  the  party  when  brought  up  by  it. 
The  term  used  in  the  constitution  is  one  well  understood  ;  and 
the  judiciary  act  authorizes  all  the  courts  of  the  United  States 
and  the  judges  thereof,  to  issue  the  writ  for  the  purpose  of 
inquiring  into  the  cause  of  commitment.  {Ex  parte  Tobias 
Watkinsj  3  Peters,  201.)  To  the  fourteenth  section  of  the 
Judiciary  Act  of  1789  (1  Statutes  at  Large,  73),  we  must  look 
for  the  written  source  of  the  power  of  the  courts  of  the  United 
States  to  issue  this  writ :  "  All  the  before-mentioned  courts  of 
the  United  States  shall  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpus^  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  prin- 
ciples of  law."  A  doubt  once  existed  whether  the  restrictive 
words,  "  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,"  did  not  limit  the  power  to  the  award  of  such 
writs  of  habeas  corpus  only  as  were  necessary  to  enable  the 
Federal  courts  to  exercise  their  respective  jurisdictions  in  some 
case  they  were  capable  of  deciding,— or,  whether  these  restric-  ^ 
tive  words  related  exclusively  to  the  last  and  immediately  ^  \ 
preceding  words,  "  all  writs  not  specially  provided  for  by 
statute."  That  doubt  has  been  dissipated  by  the  masterly 
decision  of  Chief  Justice  Marshall,  in  Eohparte  Swartwout  (4 
Cranch,  76),  in  which  it  was  settled  that  the  words,  "  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions," 
apply  o^i^ly  to  the  writs  referred  to  in  the  last  antecedent  clause, 
thus  leaving  the  writs  enumerated,  scire  facias  and  habeas 
oorpusy  unrestricted,  save  as  limited  by  the  proviso  to  this  sec- 
tion. In  allusion  to  this  case  of  Exrpa/rie  BoUman  arndSwoH- 
wouty  Conkling,  in  his  treatise,  says  (p.  77,  edition  of  1856), 
"  The  propriety  of  the  latter  construction,  indicated  by  strict 
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grammatical  conatruction,  was  demonstrated  by  a  masterlj 
redv^io  ad  ab^urdum  /  and  it  was  held  also  to  be  strongly 
corroborated  by  the  thirty-third  section  of  the  judiciary  act, 
which  gave  the  power  to  bring  up  a  prisoner  not  conmiitted 
by  the  court  itself  to  be  bailed."  It  followed  from  this  enact- 
ment, as  the  appropriate  process  to  bring  up  the  party  was 
habeas  corjmsj  that  such  power  was  supposed  to  have  been 
previously  given,  and  that  the  thirty-third  section  was  there- 
fore explanatory  of  the  fourteenth. 

After  having  given  to  the  courts  of  the  United  States  the 
power  to  issue  writs  of  haheds  corpus^  the  fourteenth  section  of 
the  act  declares  that  "  either  the  justices  of  the  Supreme  Court 
or  judges  of  the  District  Courts,  shall  have  power  to  grant 
writs  of  habeas  corptcs^  for  the  purpose  of  inquiring  into  the 
cause  of  commitment ;"  and  the  second  section  of  the  act  of 
congress  organizing  this  court,  gives  the  same  power  to  its 
presiding  o£Scer.    (9  Statutes  at  Large,  521.) 

Thus  far  the  unrestricted  power  is  given  to  issue  the  writ. 
By  the  decision  of  the  Supreme  Court  of  the  United  States 
this  is  a  writ  well  understood  ;  and  in  the  exercise  of  the 
power  of  issuing  it,  the  courts  of  the  United  States  must  neces- 
sarily inquire  into  its  use  according  to  the  common  law.  (3  Pe- 
ters, 200.)  A  restriction  is  interposed  by  the  proviso  to  the 
fourteenth  section  of  the  act  which  gave,  the  general  power. 
It  is  in  these  words :  "  Provided,  that  writs  of  habeas  corpus 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  they  are  in 
custody  under  or  by  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  before  some  court  of  the 
same,  or  are  necessary  to  be  brought  into  court  to  testify." 
That  \in&  proviso  extends  to  the  whole  section,  and  limits  the 
powers  of  both  the  courts  and  judges,  there  can  be  no  doubt. 
Its  evident  object,  and  a  most  salutary  one,  was  to  prevent  any 
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possible  conflict  between  the  Federal  and  State  tribunals, 
which  would  result  from  leaving  in  the  former  the  power  to 
relieve  persons  confined  in  jail  by  State  courts  and  State 
magistrates.  Such  view  seems  to  have  been  taken  by  Judge 
Kane,  in  the  case  of  Pasamore  Williamson,  and  in  the  same 
case  by  the  Supreme  Court  of  Pennsylvania.  (Am.  Law  Eegich 
ter,  October,  1855,  741.)  In  that  case,  a  writ  of  habeas  carpus 
had  been  issued  by  the  district  judge  of  the  United  States  for 
the  Eastern  District  of  the  State  of  Pennsylvania.  The 
respondent  having  made  an  evasive  return,  was  committed  for 
the  contempt.  He  was  subsequently  brought  before  the 
Supreme  Court  of  the  State  of  Pennsylvania.  Among  others, 
his  discharge  was  moved  for  on  the  ground  that  the  District 
Judge  had  no  jurisdiction  or  power  to  issue  the  writ.  To  this 
objection  the  court  say :  ^'The  act  of  congress  of  September 
24, 1789,  gives  the  court  power  to  issue  writs  of  habeas  corymSj 
&Q.J  and  the  same  act  expressly  authorizes  the  judge  of  that 
court  to  grant  writs  of  Juxbea^  corpus  for  the  purpose  of  inquir- 
ing into  the  cause  of  commitment,  provided  that  such  shall  in 
no  case  extend  to  persons  in  jail,  unless  where  they  are  in 
custody  under  the  authority  of  the  United  States,"  Ac.  "  And 
it  does  not  appear  that  the  writ  of  hoibeas  corpus  issued  for 
persons  in  jail,  or  in  disregard  of  State  process  or  authority." 
It  was  on  this  ground  that  the  Pennsylvania  court  very  justly 
sustained  the  jurisdiction  of  the  district  judge.  While  it  is 
evident  that  the  proviso  to  ^^fourtee/n;th  section,  limits  equally 
the  powers  of  the  courts  and  judges  (admitted  to  do  so  by  the 
court  in  the  Passmore  Williamson  case),  it  by  no  means  fol- 
lows that  equalizing  and  restricting  their  powers  as  to  persons 
in  jail,  has  denuded  them  of  all  powers,  where  they  have  juris- 
diction of  the  parties,  to  relieve  from  illegal  restraint,  save  in 
cases  where  the  suffering  parties  are  in  jail  under  authority  of 
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the  United  States.  The  proviso  simply  inhibits  them  from 
sending  the  writ  to  any  persons  in  legal  custody  in  jail,  unless 
there  under  the  authority  of  the  United  States.  The  alien,  or 
citizen  of  another  State,  who  is  restrained  of  his  liberty  by 
lawless  men,  who  isjonder  no  legal  restraint,  has  a  right  to 
appeal  to  the  laws  of  the  country  for  relief.  K  in  jail,  or  legal 
custody  not  under  color  of  authority  of  the  United  States,  he 
is  remitted  to  those  laws  which  placed  him  there.  This  is,  in 
my  opinion,  the  true  construction  of  the  proviso^  in  which  I 
am  confirmed  by  the  action  of  Judge  Story,  and  by  the 
opinions  of  the  District  Judge  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  and  the 
Supreme  Court  of  that  State.  It  was  in  the  exercise  of  this 
jurisdiction  that  Judge  Kane  issued  the  writ  in  the  Pdssmore 
WiUiamson  case.  Speaking  of  the  common-law  habeas  corpus^ 
he  says,  «  The  writ  issues  here,  as  it  did  in  Rome,  whenever 
it  is  shown  by  aflSdavit  that  its  beneficial  agency  is  needed. 
It  would  lose  its  eflSciency  if  it  could  not  issue  without  a 
petition  from  the  party  himself,  or  some  one  whom  the  party 
had  delegated  to  represent  him.  His  very  presence  in  court 
to  demand  the  writ,  would  in  soine  sort  negative  the  restraint 
which  his  petition  must  allege.  In  the  most  urgent  cases, 
those  in  which  delay  would  be  disastrous,  forcible  abduction, 
secret  imprisonment,  and  the  like,  the  very  grievance  under 
which  he  is  suffering  precludes  the  possibility  of  his  applying 
in  person.  The  American  books  are  full  of  cases — ^they  are 
within  the  experience  of  every  practitioner  at  the  bar — ^in 
which  the  writ  has  issued  at  the  instance  of  third  parties,  who 
had  no  other  interest  or  right  in  the  matter  than  what  man 
concedes  to  sympathy  with  the  oppressed."  (4  Am.  Law  Regis- 
ter, 25.)  These  views  are  as  sound  law  as  they  are  elo- 
quently expressed.    In  the  case  at  bar,  the  applicant  is  an 
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alien  resident  in  this  place ;  is  not  only  interested  in  the  mat- 
ter to  the  extent  that  man  concedes  to  sympathy  with  the 
oppressed,  but  is  pecuniarily  interested  to  a  large  amount. 
He  is  not  in  jail,  nor  in  any  custody  known  to  the  law,  but 
held  in  restraint  against  his  will,  and  in  direct  violation  of 
those  laws.  It  is,  therefore,  ordered  that  the  writ  of  habeas 
corpus  do  issue  as  prayed  for. 

A.  jP.  CriMenden^  and  D.  W,  Perley^  for  Petitioner. 

The  writ  was  not  served,  the  party  in  confinement  haying  been  released  ihe 
night  before  the  writ  was  to  have  been  served. 


"♦♦♦^ 


CAMPBELL  et  al.  v.  STEAMEE  UNCLE  SAM. 

In  Admiralty. 

Circuit  Courty  U.  S.^  Jidy  Term^  1866. 

The  libelants  and  respondents  must  recover  and  defend  on  their  respective  alle- 
gations and  averments. 

Ko  defense  to  a  breach  of  contract  with  the  seamen  can  be  available  on  the 
ground  that  the  disturbed  condition  of  the  country  to  which  the  vessel  was 
bound,  authorized  the  breaking  up  the  voyage,  if  the  condition  of  the  country 
was  the  same  as  it  was  at  the  time  of  sailing,  and  had  been  so  for  some  time 
previously. 

The  action  of  the  consul  in  the  discharge  of  seamen  in  a  foreign  port  is  not 
conclusive  upon  this  court.  The  action  of  that  officer  in  this  case  is 
adopted. 


This  is  an  appeal  from  the  decree  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California,  in 
favor  of  the  libelants. 
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MoAlustkb,  J. — ^In  this  case,  as  in  every  other,  the  libel- 
ants must  recover  on  the  allegations  in  their  libel ;  and  the 
respondents  must  rely  exclusively  on  the  grounds  they  have 
selected  in  their  answer.  Such  is  the  rule  recognized  by  the 
Supreme  Court  of  the  United  States  in  Hich  v.  Lcmihert  (12 
Howard,  347.)  The  rigid  enforcement  of  tliis  rule  is  important 
in  order  to  prevent  surprise  to  either  party. 

The  allegations  of  the  libel  are,  that  the  libelants  shipped 
on  board  the  "Uncle  Sam"  as  seamen,  signed  shipping  arti- 
cles, and  in  pursuance  thereof  entered  on  board  the  said 
steamer  on  a  voyage  from  San  Francisco  to  San  Juan  del  Sur ; 
that  on  the  6th  day  of  April,  1856,  the  "  Uncle  Sam"  started 
from  San  Francisco  on  her  proposed  voyage,  and  instead  of 
going  to  her  destined  port,  she  was  carried  into  the  port  of 
Panama,  where  she  arrived  on  the  20th  day  of  April,  1866 ; 
that  on  the  24th  day  of  May  ensuing,  the  libelants  were  dis- 
charged by  the  United  States  consul  at  Panama,  under  the 
provisions  of  the  act  of  congress  in  such  case  made  and  pro- 
vided, and  certificates  of  discharge  given  to  libelants,  who 
subsequently  worked  their  way  from  Panama  to  San  Francisco. 
It  further  propounds,  that  libelants  were  entered  on  the  crew 
list  of  the  "  Uncle  Sam ;"  that  no  portion  of  the  extra  wages 
awarded  by  the  consul  have  been  paid,  and  that  libelants  are 
entitled  to  two  months'  extra  pay,  besides  the  wages  due  them 
up  to  the  time  of  discharge,  and  twenty  per  cent,  on  the  two 
months'  ext/ra  wages,, according  to  the  acts  of  congress. 

The  answer  admits  the  shipment  by  the  libelants,  their 
signature  of  the  shipping  articles,  the  departure  of  the  steamer 
at  the  time  and  on  the  voyage  mentioned,  the  arrival  of  the 
vessel  at  Panama,  and  the  discharge  at  that  place  of  the  libel- 
ants by  the  consul.    It  admits,  that  the  voyage  stipulated  for 
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was  not  perfonned,  and  defends  the  breach  of  contract  on  two 
grounds:  Jlrst,  the  distracted  condition  of  affairs  and  the 
military  movements  in  Nicaragua,  to  a  port  of  which  country 
the  vessel  was  originally  destined ;  and,  second^  that  the  libel- 
ants were  not  entitled  to  their  discharge,  that  they  were 
discharged  against  the  consent  of  the  master,  and  that  the 
proceedings  of  the  consul  in  giving  such  discharge  were  not 
only  illegal  but  fraudulent  and  covinous. 

The  question  arising  out  of  these  pleadings  is,  whether  the 
discharge  of  the  seamen  at  Panama  under  the  circumstances 
was  legal.  In  relation  to  the  disturbances  at  Nicaragua,  on 
which  the  first  ground  is  specially  based,  and  which  in  sub- 
stance is  the  foundation  of  the  whole,  the  evidence  ascertains 
that  intermediate  the  starting  of  the  steamer  from  San  Fran- 
cisco on  the  5th  of  April  and  her  arrival  at  Panama  on  the 
20th,  no  change  in  the  condition  of  things  in  Nicaragua  as 
they  existed  at  the  former  date  had  taken  place.  I  agree  in 
the  conclusions  of  the  district  judge  on  this  point :  "  If  the 
convenience  or  the  interests  of  the  claimants  induced  them  to 
make  a  change  in  the  voyage  for  causes  which  did  not  fortu- 
itously arise  in  the  course  of  it,  but  existed  before  it  com- 
menced, I  am  unable  to  perceive  on  what  principle  the  seamen 
can  be  held  to  a  service  essentially  different  from  that  which 
they  contracted  to  render ;"  and,  again :  "  The  facts  in  this 
case  abundantly  show  that  the  original  voyage  was  broken 
up,  and  the  contract  with  the  seamen  ^as  dissolved." 

Such  being  the  conclusion,  the  court  must  consider  that, 
released  by  the  breach  of  the  contract  by  the  claimants,  the 
seamen  were  entitled  to  their  discharge  according  to  the 
general  principles  of  the  law  merchant,  without  the  interven- 
tion of  the  consul  at  Panama.    Tlie  acts  of  congress  on  this 
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subject  are  cTunnlatiye,  made  for  the  protection  of  fieamen,  and 
with  a  view  to  afford  them  a  prompt  remedy ;  certainly  not  to 
withdraw  them  from  the  protection  of  the  courts.  Whatever 
had  been  the  action  of  the  consul,  or  the  form  of  his  certifi- 
cate,— ^whether  legal  or  illegal,  regular  or  irregular, — ^it  could 
not  be  conclusive  upon  this  court,  nor  shut  its  door  upon  the 
libelants. 

In  Hutchinson  v.  Coombs  (Ware,  65),  it  is  laid  down  that 
the  certificate  as  to  the  discharge  of  a  seaman  will  not  preclude 
the  court  from  inquiring  into  the  cause  of  his  discharge,  and 
awarding  damages  if  his  discharge  was  unjustifiable.  Whether 
the  law  imder  which  the  consul  acted  be  constitutional  or  not ; 
whether,  if  constitutional,  the  conduct  of  the  consul  was  in 
strict  accordance  with  it ;  whether  his  action  was  honest,  or, 
as  is  alleged, — covinous,  are  not  the  subjects  of  inquiry.  The 
question  is,  ^' Were  the  libelants  entitled  to  their  discharge?" 
After  the  breach  of  the  contract  by  the  claimants,  and  the 
detention  of  the  libelants,  arising  out  of  that  breach,  for 
upwards  of  a  month  at  Panama,  I  consider  them  entitled  to 
such  discharge. 

It  is  proper  to  dispose  of  two  objections  urged  by  the  . 
proctor  for  respondents.    It  is  urged  that  there  is  error  in  the 
court  below  in  permitting  the  discharge  of  libelants  at  Panama 
by  the  certificate  of  the  consul,  which  is  not  made  evidence 
by  law. 

A  threefold  answer  may  be  given :  Ji^gt^  it  appears  by  the 
judge's  notes  on  file  that  libelants  proffered  to  establish  their 
discharge  by  parol  testimony,  that  respondents  objected  to  its 
competency,  and,  upon  their  motion,  it  was  ruled  out  by  the 
court ;  second^  no  exception  was  taken  in  the  court  below  to 
the  admission  as  evidence  of  the  consul's  certificate;   and 
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thtrdj  the  exhibit  "A"  annexed  to  the  answer,  being  the 
protest  of  the  master,  expressly  admits  the  discharge,  and  only 
insists  on  its  irregularity. 

The  second  objection  is,  that  there  is  no  proof  that  the 
libelants  were  designated  in  the  crew-list,  as  prescribed  by 
law.  Now,  the  allegation  that  they  were  so  designated  is 
made  in  the  libel,  and  there  is  no  denial  of  it  in  the  answer. 
The  crew-list  is  a  document  the  possession  of  which  the  law 
fixes  in  the  master.  The  silence  of  the  master  and  of  the 
respondents, — the  one  in  his  protest,  the  others  in  their 
answer, — ^is  significant  as  to  a  fact  presumed  to  be  peculiarly 
within  their  knowledge.  Not  intending  to  assert  as  a  rule 
that  all  allegations  in  the  libel  not  denied  in  the  answer  are  to 
be  taken  as  true,  the  court  considers,  where  there  is  silence  or 
evasion  in  answers  in  relation  to  a  particular  fact  supposed  to 
be  peculiarly  within  the  knowledge  of  the  responding  party 
and  which  is  alleged  in  the  libel,  that  in  such  case  it  is  within 
its  discretion  to  take  such  fB,ct  pro  cof^eseo.  In  the  exercise  of 
such  discretion  the  court  will  look  carefully  to  the  other  facts 
proved  in  the  case.  In  addition  to  the  silence  of  the  parties, 
I  find,  by  looking  at  the  judge's  notes,  that  no  objection  was 
taken  in  the  court  below  on  this  point ;  and  in  the  protest  of 
the  master,  filed  in  the  cause,  a  minute  enumeration  of  the 
reasons  and  causes  for  protesting  is  given.  Among  them,  no 
intimation  of  the  paper  is  given,  the  production  of  which,  if 
libelants  had  not  been  properly  designated  on  the  crew-list, 
would  have  been  one  of  the  causes  relied  on  as  proof  of  the 
irregularity  of  the  discharge  and  assessment  of  damages. 
The  court  cannot  consider  the  second  ground  taken  as 
tenable. 

As  to  the  measure  of  damages :  A  uniform  rule  in  cases 

like  the  present  has  been  established  by  the  legislation  of 

6 
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congresfiy  was  acted  upon  by  the  consul,  and  by  the  district 
judge  in  this  case,  and  which  this  court  regards  as  correct. 

The  decree  of  the  District  Court  of  the  United  States  is 
hereby  aflSnned,  and  a  decree  will  be  accordingly  forthwith 
entered. 

GlasseU  <&  Leighj  for  appellants. 
Crockett  cfe  Pdge^  for  respondents. 


STEIN  et  (d.  v.  GODDAED  et  al. 
Circuit  Courty  U.  S.j  July  Term^  1866. 

The  mfriDgetneiit  of  a  patent  U  a  tort;  but  as  the  wrongful  act  is  not  committed 
-with  direct  force,  the  form  of  action  is  that  description  of  tort  called  treapaaa 
on  ikeetue, 

ff^d^The  assignees  of  a  patent,  though  it  is  conveyed  to  them  in  separate,  undi- 
vided parts,  may  all  join  at  the  time  of  the  infringement  with  the  holders  of 
the  tide,  in  an  action  for  the  recovery  of  damages  for  an  infringement  of  the 
patent 


This  action  was  brought  to  recoyer  damages  for  the  alleged 
violation  of  a  patent.  The  plaintiffs  sue  as  assignees  of  the  pat- 
ent for  the  State  of  California.  A  denmrrer  was  filed  by  de- 
fendants ;  and  the  ground  on  which  it  rested  was,  that  the 
complaint  or  declaration  showed  upon  its  face  that  the  assign- 
ment of  the  patent  to  the  plaintiffs  is  for  separate  interests,  one 
undivided  third  part  being  assigned  to  one,  and  two  undivided 
third  parts  to  the  other  plaintiffs. 
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McAllistkb,  J. — ^It  18  argued  that  the  interests  of  the  plain- 
tiffs as  assignees  being  separate,  they  cannot  maintain  a  joint 
action.  This  is  the  sole  ground  on  which  the  dermtrrer  rests. 
To  sustain  it,  reference  has  been  made  by  counsel  for  the  demv/r* 
rer  to  various  authorities  collated  in  1  Chitty's  Pleading,  10. 
These  cases  affirm  the  familiar  principle  that  in  actions  arising 
ex  contractu^  where  the  legal  interest  and  cause  of  action  of  the 
covenantees  are  several,  each  may  and  should  sue  separately 
for  the  particular  damages  resulting  to  him  individually.  This 
principle  and  these  authorities  do  not  apply  to  the  case  at  bar. 
Here,  the  legal  interest  is  joint.  The  quality  of  the  interest  is 
not  destroyed  or  affected  by  the  quantity  in  which  it  is  distrib- 
uted. The  whole  joint  interest  in  this  patent  for  the  State  of 
California  is  in  the  plaintiffs,  and  for  an  injury  to  that  interest 
they  may  sue  jointly.  The  authorities  cited  apply  exclusively 
to  actions  ea;  contractu^  and  have  no  application  to  this  action, 
which  is  not  brought  on  a  joint  contract,  but  founded  on  tort. 
The  infringement  of  a  patent  is  a  tort;  but  as  the  wrongful  act 
is  not  committed  with  direct  force,  and  the  injury  is  the  indirect 
effect  of  the  wrongful  act  of  the  defendant,  the  form  of  action 
is  that  description  of  tort  called  trespass  on  the  case.  (Hind- 
march  on  Patents,  252.) 

The  cases  which  do  apply  to  the  present,  are  to  be  found 
in  1  Chitty's  Pleading,  113.  These  assert  the  principle  that 
"  when  two  or  more  persons  are  jointly  entitled,  or  have  a  joint 
legal  interest  in  the  property  affected,  they  must  in  general 
join  in  the  action,  or  the  defendant  may  plead  in  abatement, 
and  though  the  interest  be  several,  yet  if  the  wrong  com- 
plained of  caused  an  entire  joint  damage^  the  parties  may " 

K  there  could  be  any  doubt  on  this  point,  it  is  dissipated 
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by  authority.  Hindmarch  (On  Patents,  p.  252)  tells  ns,  if  a 
patent  has  been  assigned  in  several  shares,  all  the  assignees  may 
join  in  bringing  an  action ;  and  it  is  conceived  it  makes  no  dif- 
ference whether  the  title  of  the  several  assignees  accrues  to  them 
by  only  one  or  several  deeds.  In  Whittemore  v.  Cutter  (1  Gal- 
lison,  429),  a  joint  action  for  the  violation  of  a  patent  was  sus- 
tained, which  had  been  brought  by  the  patentee  and  his  assignee. 
"  The  statute  (say  the  court)  gives  to  the  assignee  all  the  right 
and  responsibility  which  the  original  inventor  had  in  the 
undivided  portion  of  the  patent  which  is  conveyed ;  and  an 
action  may  well  be  maintained  by  all  the  parties  who  at  the 
time  of  the  infringement  are  the  holders  of  the  title." 

In  the  case  at  bar,  the  plaintiffs  allege  themselves  to  be  the 
owners  of  the  whole  title  and  interest  in  the  State  of  Califor- 
nia; and  this  is  admitted  by  the  defendants'  pleading. 

The  demurrer  in  this  case  is  hereby  overruled,  and  an  order 
will  be  entered  accordingly ;  and  it  is  further  ordered  that  de- 
fendants pay  costs,  which  shall  be  entered  in  the  order  overrul- 
ing the  demurrer. 

Shafter^  Park  cfe  Shafter^  for  plaintiffs. 
Crockett  <&  Page^  for  defendants. 
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BAYEEQUE  v.  THE  JACKSON  WATER  COMPANY. 

Circmt  CovH^  TJ.  &,  July  Term^  1866. 

When  orders  and  a  final  decree  have  been  taken  in  a  case  pending  in  a  court  of 
equity,  in  vacation,  without  the  sanction  or  knowledge  of  the  chancellor,  the 
proceeding,  including  the  decree,  will  not  be  set  aside  on  summary  motion. 

When  all  the  proceedings  taken  were  in  strict  conformity  with  a  written  stipula- 
tion entered  into  by  the  parties,  and  filed  in  courts  and  there  was  no  mistake 
or  fraud,  and  moneys  have  been  paid  and  received  by  the  respective  parties 
on  the  faith  of  the  decree,  and  the  property  has  changed  hands,  the  proceed- 
ings are  at  least  only  voidable,  not  void. 

If  injury  has  accrued  to  a  party,  he  must  file  his  bill  and  bring  the  whole  case  on 
its  merits  before  the  court,  so  that  a  decree  may  be  rendered  on  terms  doing 
justice  to  both  parties. 

A  motion  was  made  in  the  case  to  set  aside,  or  so  amend  a 
decree  as  to  render  it  unavailable  to  the  complainant. 

The  circumstances  disclosed  by  the  record  are  as  follows : — 
On  the  26tli  February,  1856,  process  was  served  upon  defend- 
ant. On  the  3d  March  ensuing,  an  order  upon  motion  was 
made,  appointing  a  receiver,  who  gave  bond  and  security.  On 
first  day  of  April  ensuing,  the  bill  was  amended  by  adding 
new  parties.  On  23d  day  of  April,  1856,  a  stipulation  was 
entered  into  between  the  parties,  in  writing,  and  filed  in  the 
cause  on  the  same  day. 

Among  other  things  it  was  agreed,  that  in  addition  to  the 
sum  of  money  to  recover  which  this  bill  of  foreclosure  was 
pending,  there  should  be  added  at  the  reference,  which  it  was 
stipulated  should  take  place,  any  and  all  sums  of  money  paid 
or  advanced  by  complainant  at  the  sale  of  the  works  of  the  said 
Jackson  "Water  Company,  by  virtue  of  a  certain  judgment 
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against  the  said  Companj,  obtained  in  Amador  county  in  this 
State;  that  the  said  sums  of  money  should  bear  the  same 
rates  of  interest,  and  be  entered  into  the  final  judgment  in  this 
cause  on  the  same  terms,  as  the  amount  due  on  the  mortgage  to 
foreclose  which  this  bill  was  instituted,  the  interest  to  accrue 
from  the  date  of  the  advances ;  and  the  certificate  of  sale  by 
said  sheriff  should  be  conclusive  as  to  the  amount  advanced  by 
complainant  on  said  sale,  and  said  amount  should  be  entered 
by  the  master  in  his  report. 

Such  stipulation  further  provided,  that  complainant  might 
enter  in  the  final  decree  afterwards  to  be  filed,  in  addition  to  all 
foregoing  sums  of  money,  the  sum  of  one  hundred  and  seven- 
teen thousand  five  hundred  and  nine  dollars,  twenty-four  cent ; 
and  that  said  master  was  authorized  to  insert  in  said  decree 
said  last  mentioned  sum  of  money,  upon  said  terms,  and  to  bear 
same  interest  as  the  amount  due  in  said  mortgage. 

It  was  further  stipulated  there  should  be  entered  in  such 
decree  all  and  every  sum  or  sums  of  money  that  have  been 
already  paid,  or  may  hereafter  be  paid  by  complainant  on 
account  of  the  said  Jackson  Water  Company  on  account  of 
taxes ;  such  sums  of  money  to  bear  interest  from  the  date  of  the 
several  payments  thereof,  at  the  same  rate  as  the  money  due 
on  said  mortgage ;  and  the  said  master  was  authorized  to  enter 
up  the  same  in  his  said  report  and  the  final  decree  in  this  suit. 

It  was  further  stipulated  and  agreed,  tiiat  %ip(m  theJUing  of 
the  stipidoitian^  the  bill  of  complaint  should  be  taken  jjyro  conr 
feBBO^  and  final  decree  in  this  suit  should  be  entered  in  accord- 
ance with  the  prayer  of  the  bill  and  this  stipulation.  And, 
lastly,  it  was  agreed  that  defendants  have  six  months,  from  the 
date  of  the  final  decree  and  sale,  to  redeem  the  mortgaged 
premises. 

A  literal  compliance  with  the  provisions  of  this  stipulation 
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took  place.  On  the  24th  April,  1856,  the  bill  was  dismissed  as 
to  all  the  defendants  save  the  present  defendant,  the  Jackson 
Water  Company. 

Against  them  the  bill  was  token  jpro  oonfesso,  and  an  order 
taken  referring  the  whole  matter  to  a  master  in  eqnity.  On  his 
report,  a  final  decree  was  entered  in  the  clerk's  office ;  also  an 
order  confirming  the  report  of  the  master,  and  ordering  a  sale 
of  the  property. 

The  decree  was  enrolled,  and  on  the  7th  July,  1856,  by  vir* 
tne  of  said  decree  and  order,  the  mortgaged  property  was  ^old 
and  purchased  by  complainant  for  the  sum  of  one  himdred  and 
ninety-six  thousand  dollars. 

Lastly,  at  a  term  of  this  court,  upon  the  presentation  of  the 
stipulation,  orders,  and  decree,  an  order  was  entered  confirming 
the  sale  of  the  mortgaged  premises.  Every  provision  of  the 
stipulation  was  complied  with  by  the  complainant. 

In  March,  1856,  the  defendant,  by  his  solicitor,  moved  to 
set  aside  the  orders  and  decree  made  subsequent  to  3d  March, 
1856,  on  the  ground  that  they  were  all  taken  in  vacation  (with 
the  exception  of  the  decree  of  2d  September,  1857,  confirming 
the  sale),  in  the  clerk's  office,  although  purporting  to  bear  date 
in  term-time ;  which  motion  was  denied,  and  which  motion  is 
renewed  at  present  term. 

MoAllistes,  J. — ^This  is  a  motion  to  set  aside  a  decree  made 
by  consent  of  parties  in  this  court,  on  the  ground  that  the 
orders  which  preceded  it  and  the  decree  itself,  were  taken  in 
vacation,  although  bearing  date  in  term-time. 

It  is  true  that  there  was  no  judicial  action  by  the  court  in 
relation  to  such  orders,  save  the  signature  of  the  judge  to  the 
final  decreej  and  the  order  confirming  the  sale.  After  the 
return  of  the  judge  from  a  temporary  absence  from  the  city. 
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upon  a  presentation  of  the  documents  on  file  in  the  case,  the 
said  decree,  dated  as  of  the  preceding  term,  was  signed  by 
him,  and  an  order  confirming  the  sale.  To  ascertain  the  con- 
dition of  the  case  at  that  time,  it  is  necessary  to  fix  a  construc- 
tion upon  the  written  stipulation.  It  provides,  that  upon  its 
being  filed  certain  proceedings  should  take  place.  In  strict 
conformity  to  this  agreement,  the  complainant  acted,  he  took 
the  biU  ^0  confesaoj  and  pursued  all  the  other  steps  pre- 
scribed. 

But  what  is  more  important  than  the  conduct  of  com- 
plainant, is  that  of  the  defendants.  On  this  motion  the  fol- 
lowing facts  are  established  by  affidavits,  and  stand  imcon- 
troverted.  That  complainant,  after  promptly  taking  all  the 
steps  prescribed  by  the  stipulation,  relying  on  said  stipulation, 
orders,  and  decree,  paid  to  defendant,  who  received  the  same, 
the  balance  of  the  simi  stipulated  to  be  paid  in  agreement, 
and  entered  by  virtue  thereof  into  and  forming  a  part  of  the 
decree,  the  sum  of  $117,509  34  over  and  above  the  amount 
mentioned  in  the  mortgage.  That  said  sum  was  paid 
immediately  after  the  entry  of  said  decree,  and  same  was 
accepted  by  the  defendant  with  fall  knowledge  that  said 
decree  had  been  entered,  and  that  the  money  so  received  by 
defendant  was  paid  by  complainant  relying  upon  the  said 
decree.  That  no  portion  of  the  moneys  paid  has  been 
refunded.  That  defendant  has  become  insolvent.  That, 
although  the  time  has  expired  within  which  by  the  terms  of 
the  stipulation,  the  defendant  has  a  right  to  redeem,  the  com- 
plainant is  willing  to  convey  to  defendant  all  the  property  he 
(the  complainant)  holds  under  the  master's  deed,  on  being 
reimbursed  for  the  moneys  advanced  by  him,  on  the  faith  of 
the  stipulation  and  decree. 

Kow,  if  it  be  assumed,  that  all  the  proceedings  in  this  case 
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were  irregular  and  voidable,  the  utmost  this  court  could  do  on 
a  bill  filed  to  set  them  aside,  would  be  just  what  the  com- 
plainant proffers  to  do. 

But  defendant  asks  this  court,  on  a  motion  summarily  to 
set  aside  the  decree,  and  sale  of  the  property,  and  leave  it 
together  with  the  purchase-money  paid  to  the  defendant  in 
the  possession  of  latter.  The  court  would  be  lending  itself 
to  the  propagation  of  a  gross  fraud,  did  it  do  so. 

Another  fact  is  developed  on  this  motion,  which  is  uncon- 
troverted.  It  appears,  that  one  James  Creighton,  on  12  Sept., 
1856,  subsequent  to  the  proceedings  and  sale  in  this  case, 
obtained  a  judgment  against  the  defendant  for  the  sum  of 
$39,000  in  the  District  Court  for  the  fifth  judicial  district  of 
this  State.  That  the  claim  on  which  said  judgment  was 
recovered,  was  a  claim  assigned  to  said  Creighton  by  one 
John  C.  Ham,  who  was  father-in-law  of  said  Creighton, 
and  the  President  and  one  of  the  Trustees  of  the  said 
Jackson  Water  Company,  and  who,  as  such,  signed  the 
said  stipulation  upon  which  the  said  decree  was  entered. 
That  a  suit  was  commenced  in  said  court  in  August,  1856, 
which  was  discontinued.  That  a  second  suit  was  com- 
menced on  the  same  demand,  and  summons  served  upon 
the  said  John  C.  Ham,  President  of  said  Company,  and  no 
answer  having  been  filed,  judgment  by  default  was  taken. 
Various  charges  of  fraud  are  made,  growing  out  of  this  trans- 
action, with  which  on  the  present  motion  this  court  has 
nothing  to  do ;  it  can  only  look  to  the  facts  as  alleged  in  the 
bill  and  set  forth  in  the  affidavits. 

In  view  of  these  facts  the  inquiry  is,  whether  this  court 
has  the  power  to  set  aside  the  decree  of  this  court  on  summary 
motion ;  and  if  it  has  the  power,  is  this  a  case  which  calls  for 
its  exercise  ? 
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Now,  there  is  no  positive  or  actual  fraud  Bnggested  in  this 
case.  There  is  nothing  to  indicate  anything  further  than  can 
be  inferred  of  a  constructive  fraud  derived  from  the  fact  that 
the  proceeding  did  not  receive  judicial  sanction.  It  is  not 
pretended  that  the  terms  of  the  written  stipulation  were  not 
in  good  faith  carried  out  by  the  complainant.  It  is  not  denied 
that  he  paid  all  the  money  he  was  legally  boxmd  to  do ;  that 
said  payments  were  made  by  him  relying  on  the  stipulation 
and  the  decree ;  that  defendant  received  the  moneys  with  full 
knowledge  of  the  transaction,  and  the  reliance  placed  upon  it 
by  the  complainant.  In  view  of  all  these  facts,  it  is  insisted 
that  this  court  upon  this  motion  should  set  aside  the  decree,  or 
so  amend  it  as  to  render  it  inoperative  for  all  the  purposes  for 
which  it  was  agreed  on  by  the  parties  to  be  rendered.  The 
practical  result  of  which  is  to  leave  the  property,  and  the 
money  which  complainant  has  paid  for  it,  in  the  hands  of 
defendant. 

Such  is  not  the  mode  in  which  a  court  of  equity  administers 
justice.  Equity  always  sets  aside  a  deed  upon  other  grounds 
than  positive  fraud  on  the  part  of  the  holder  of  it  upon  terms, 
and  requires  a  return  of  the  purchase-money,  or  that  the  con- 
veyance  shall  stand  as  security  for  its  payment.  This  con- 
stitutes the  essential  difference  between  relief  in  equity  and 
that  afforded  in  a  court  of  common  law.  The  latter  can 
hold  no  middle  course.  The  entire  claim  of  each  party  must 
be  determined  at  law  on  the  single  point  of  the  validity  of  the 
instrument ;  but  it  is  the  ordinary  case  in  the  former  court 
that  a  deed,  or  decree,  not  absolutely  void,  yet  under  the 
circumstances  inequitable  as  between  the  parties,  may  be  set 
aside  on  terms,  (fiovron  et  al.  v.  MUlaudon  et  al.  19  How- 
ard, 113.) 

In  this  case,  so  far  as  the  facts  appear  on  this  motion,  the 
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court  can  Bee  nothing  but  irregularity.  If  on  that  ground  it  shall 
be  deemed  good  cause  for  setting  aside  the  proceedings,  it  must 
be  done  on  terms  just  to  both  parties.  This  can  only  be  done 
on  a  bill  filed  bringing  the  whole  case  upon  its  merits  before 
the  court,  when  equal  justice  may  be  done  between  the  parties. 
The  motion  must  be  denied. 

JParsons  dk  Ganahl^  for  complainants. 
H.  P.  Irving  cfe  T,  Wiae^  for  defendants. 


•  ♦  ♦- 


CRAIG,  A^dtarU,  v.  STEAMER  "  HARTFORD,"  A;ppeUee, 

In  Admiralty. 

Circuit  Courts  U,  S,^  July  Termj  1856. 

A  decree  final  in  other  respects,  is  not  converted  into  an  interlocutory  one 
because  it  directs  a  taxation  of  costs. 


A  DECBEE  was  rendered  by  the  court  in  this  case,  on  the 
25th  October,  1856.  No  appeal  having  been  perfected  within 
ten  days  after  the  decree  rendered,  execution  has  been  sued 
ont.  A  motion  is  now  made  to  stay  the  said  execution,  and 
arrest  all  proceedings  thereon,  upon  the  alleged  ground  that 
the  said  decree  was  an  interlocutory,  and  not  a  final  one. 

MgAllistes,  J. — ^Three  positions  are  taken  to  sustain  this 
motion : — 

1st.  That  the  decree  provides  for  the  entry  of  a  judgment, 
and  does  not  decree  that  a  judgment  be  entered ; 

2nd.  That  the  decree  directs  a  taxation  of  costs ; 
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8d.  That  the  costs  in  this  case  have  never  been  taxed. 

The  practice  of  the  District  Conrt  of  the  United  States  for 
this  district,  and  of  this  court,  has  invariably  been  to  award 
execution  against  stipulators  in  a  bond,  without  the  previous 
service  upon  them  of  a  rule  nisi,  I  see  no  reason  to  depart 
from  that  practice,  left,  as  it  seems  to  be,  by  the  authorities, 
to  the  discretion  of  the  court.  But  it  is  urged  that,  whatever 
may  have  been  the  practice  of  the  court  on  this  point,  the 
decree  in  this  case,  instead  of  declaring  that  judgment  is 
entered,  directs  that  judgment  he  entered,  and  therefore  the 
decree  is  not  final.  In  drafting  the  decree  it  certainly  would 
have  been  proper  to  have  used  the  word  w,  instead  of  ie. 
I  cannot  consider  the  error  such  as  converts  a  final  into  an 
interlocutory  decree.  If  it  has  that  effect,  the  appellant  has 
no  standing  in  this  court.  He  has  treated  the  decree  of  the 
court  below,  precisely  similar  in  language,  as  final,  and  has 
appealed  from  it  as  such.  Its  language  is,  ^^  That  a  summary- 
judgment  he  entered  against  the  stipulators."  Now,  no  appeal 
can  be  prosecuted  from  that  court  to  this,  save  upon  a  final 
decree.  It  is  by  treating  that  decree  as  such,  the  appellant  is 
in  this  court ;  and  if  the  substitution  of  the  word  he  for  isj 
converts  a  final  decree  into  an  interlocutory  one,  this  appeal 
must  be  dismissed. 

More  than  ten  days  having  elapsed  since  this  decree  was 
rendered,  the  party  is  entitled  to  execution,  unless  the  decree 
is  to  be  deemed  interlocutory  because  it  directs  a  taxation  of 
costs.  It  is  contended  that  such  decree  does  not  become  final 
until  such  taxation  shall  have  been  made.  The  act  of  congress 
(2  Statutes  at  Large,  244)  prescribes  that  appeals  shall  be  from 
all  final  decrees  and  judgments,  where  the  matter  in  dispute 
exceeds  two  thousand  dollars,  exclusive  of  costs.  This  excludes 
the  idea  of  costs  forming  any  portion  of  the  decree  appealed 
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from.  In  fact,  costs,  as  to  the  amount  of  them,  are  not  subject  to 
the  revision  of  the  Supreme  Court,  and  are  left  to  the  discretion 
of  the  court  below.    {Canter  v.  Am.  Ins.  Co.^  3  Peters,  307.) 

An  appeal  which  finally  disposes  of  an  amount  equal  to 
two  thousand  dollars,  would  seem  to  be  a  final  decree  that  can 
be  carried  up  without  reference  to  costs.  The  case  of  Sizer  v. 
Many  (16  Howard,  102),  is  applicable  to  this  point.  That 
case  was  carried  to  the  Supreme  Court ;  and  the  judgment 
had  no  costs  inserted  in  it.  It  was  treated  as  a  final  judgment, 
for  the  court  acted  on  it,  and  it  was  confirmed ;  there  being  a 
division  of  opinion  in  the  court.  Such  division  was  not,  how- 
ever, on  any  question  as  to  the  final  character  of  the  judg- 
ment. After  the  affirmance,  a  mandate  was  sent  down,  and 
the  court  below  permitted  the  costs  to  be  inserted  nwM  jpro 
tunc^  as  part  of  the  original  judgment.  From  this  action  of 
the  court,  a  second  writ  of  error  was  prosecuted,  and  a  motion 
made  to  dismiss  the  cause  for  want  of  jurisdiction  on  other 
grounds,  and  the  order  of  the  court  below  in  relation  to  the 
costs,  was  sustained.  On  this  point,  the  court  say,  ^^  But  as 
the  question  raised  in  this  case  may  often  occur  in  the  Circuit 
Courts,  and  it  is  important  that  the  practice  should  be  uniform, 
it  is  proper  to  say  that  we  consider  the  decision  of  the  Circuit 
Court,  allowing  those  costs  to  be  taxed  after  the  receipt  of  the 
mandate  from  this  court,  to  have  been  correct  and  conformable 
to  the  general  practice  of  the  court."    (16  Howard,  104.) 

The  proctor  for  appellant  does  not  in  his  brief  deny  that 
the  Supreme  Court  would  entertain  jurisdiction  of  an  appeal 
from  the  decree  in  this  case,  which  he  admits  ^'  to  be  final  and 
appealable  in  its  nature  and  subject-matter."  This  admission 
seems  to  be  conclusive  on  the  point ;  for,  if  they  would  do  so, 
it  would  be  on  the  ground  that  the  decree  was  final.  They 
could  not  do  so  if  the  dfecree  were  interlocutory. 
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It  is  urged  that  the  true  and  only  question  is,  whether  the 
plaintiff  is  in  a  condition  to  sue  out  an  execution.  True; 
but,  so  far  as  the  question  concerns  the  character  of  the 
decree,  it  resolves  itself  into  the  inquiry.  Is  the  decree  final  or 
interlocutory  f  If  final,  then  the  party  is  not  prevented  from 
suing  out  his  execution  on  the  allegation  that  he  has  sued  it 
out,  or  is  about  doing  so,  within  ten  days  after  the  rendition 
of  an  interlocutorjr  decree. 

K  he  ha^  done  so  irregularly,  by  not  having  given  notice 
of  taxation,  or  by  no  taxation  of  costs,  such  fact  cannot 
change  the  character  of  the  decree  in  connection  with  the 
appeal.  If  it  was  final  originally,  it  does  not  cease  to  be  so 
by  any  irregularity  in  the  mode  of  issuing  the  execution. 
The  question,  however  raised,  to  "  this  complexion  must  come 
at  last."  Was  the  decree  in  this  case  interlocutory  because  it 
embodied  a  direction  for  the  taxation  of  costs,  and  could  not, 
as  alleged,  become  final  until  such  taxation  had  taken  place  ? 
The  argument  urged  is,  that  a  final  judgment  cannot  be  deemed 
to  have  been  rendered  unless  a  previous  taxation  of  costs  had 
taken  place.  But  the  Supreme  Court  says,  in  the  case  pre- 
viously cited,  "the  costs  are,  perhaps,  never  in  fact  taxed, 
until  after  the  judgment  is  rendered ;  and,  in  many  cases, 
cannot  be  taxed  until  afterwards." 

Now,  if  the  costs  are  not  to  be  necessarily  taxed  before 
judgment,  and  sometimes  have  necessarily  to  be  taxed  after- 
wards, the  final  character  of  it  is  not  changed  by  taxation ; 
and  surely  a  direction  in  the  judgment,  for  a  taxatiou  of  costs, 
will  not  convert  it  into  an  interlocutory  proceeding.  If  a 
judgment  rendered  before  taxation  of  costs  be  not  final,  we 
must  impute  usurpation  of  jurisdiction  to  the  Supreme  Court ; 
for  we  have  seen  that  they  have  exercised  appellate  jurisdic- 
tion over  a  decree  which  was  not  final,  if  the  proposition  con- 
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tended  for  be  fiustained.  It  is  true,  as  asserted  by  proctor  for 
appellant,  the  chief  justice  speaks  of  the  omission  to  insert 
in  the  judgment  any  amount  of  costs  as  the  result  of  "  over- 
sight "  or  "  mistake ;"  but  if  the  irregularity  had  been  such  as 
to  prevent  the  court  from  recognizing  the  decree  as  final,  they 
could  not  have  taken  jurisdiction,  for  it  depended  upon  the 
final  character  of  the  decree. 

A  decree  is  final  for  the  purposes  of  an  appeal  when  it  is  in 
a  condition  to  be  executed  without  further  proceedings  therein 
in  court.  Unlike  a  reference  to  a  master,  referee;  or  commis- 
fiioner,  whose  action  must  receive  the  confirmation  of  the  court, 
the  taxation  of  the  costs  is  a  ministerial  act,  and  no  proceed- 
ings thereon  in  court  is  had.  If  the  taxation  be  erroneous,  a 
re-taxation,  under  the  direction  of  the  judge,  by  the  clerk, 
can  be  obtained  ;  but  the  misconduct  of  the  clerk  cannot 
affect  the  original  character  of  the  decree.  Considering  it 
final,  ten  days  having  elapsed  since  the  rendition  of  it,  the  act 
of  congress  interposes,  and  it  is  out  of  the  power  of  this  court 
to  prevent  the  plaintiff  from  suing  out  his  execution. 

The  third  and  last  ground  taken  in  support  of  this  motion, 
is,  that  there  has  been  no  taxation  of  costs.  That  circumstance 
cannot  convert  a  final  into  an  interlocutory  decree.  The 
appellant  might  at  any  time  have  obtained  a  taxation ;  and  if 
one  had  been  irregularly  made,'  he  had  his  remedy.  Inde- 
pendently of  any  written  rule,  according  to  the  general  prac- 
tice of  the  court  he  could  have  excepted  to  the  taxation.  This 
right,  and  the  maimer  in  which  it  is  to  be  exercised,  is 
embodied  in  Rule  159  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York ;  the  rules  of 
-which  court  are  adopted  by  this,  where  not  inconsistent  with 
its  written  rules.  By  that  rule,  it  is  provided  that  if  costs  be 
taxed  without  notice,  they  shall  be  subject  to  re-taxation  at  the 
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cost  of  the  party  obtaining  the  taxation.  The  failure  to  obtain 
taxation  cannot  operate  as  a  supersedeas.  The  perfecting  of 
the  appeal  can  alone,  nnder  the  act  of  congress,  so  operate, 
where  the  decree  is,  as  in  this  case,  final.  The  taxation  of 
costs  is  a  step  out  of  court,  for  the  mere  purpose  of  ascertain- 
ing the  amount. 

In  Jackson  v.  Varich  (7  Cowen,  412),  the  court  say,  "The 
omission  to  give  notice  to  tax  costs,  never  affects  the  regularity 
of  the  judgment."  "The  only  consequence  of  the  omission 
of  notice  to  tax,  is  a  re-taxation  at  the  expense  of  the  party." 
2  Wendell,  244.  In  Field  v.  Partridge  (14  Eng.  Law  and 
Eq.  Kep.  356),  a  motion  had  been  granted  to  set  aside  an  execu- 
tion for  the  want  of  notice  of  taxation  of  costs.  A  rule  nisi 
was  obtained,  to  show  cause  why  such  order  should  not  be 
rescinded.  All  the  barons  agreed  to  do  so.  Pollock,  C.  B. 
says,  "  The  omission  to  give  notice  of  taxation,  does  not  ren- 
der the  judgment  and  execution  irregular."  It  is  admitted  that 
a  party  may  recover  a  judgment  and  take  out  execution  for 
what  he  has  recovered,  which  shows  to  that  extent  the  judg- 
ment is  right.  The  court  must  correct  any  error  that  has  been 
introduced ;  but  the  execution  ought  not  to  be  set  aside. 

In  view  of  foregoing  authorities,  and  of  the  reason  of  the 
thing,  I  conclude,  Jirsty  that  the  decree  in  this  case  is  final ; 
and,  second^  that  any  irregularity  in  the  taxation  of  the  costs, 
or  the  omission  up  to  this  time  of  any  taxation,  can  be  cor- 
rected or  supplied  before  the  clerk,  under  the  direction  of  the 
judge  at  chambers,  and  cannot  affect  the  decree,  which,  final 
when  rendered,  continues  so. 

The  motion  made  to  stay  the  execution,  and  arrest  all  pro- 
ceedings imder  it,  must  be  and  hereby  is  denied. 

William  Barbery  for  appellee. 
John  V.  Watson  for  appellant. 
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BATEEQUE  v.  HALEY  and  THOMPSON. 
Circuit  C<mrt^  U.  8,^  July  Temiy  1856. 

An  ayennent  of  citizenship  eqniTalent  in  import  to  a  direct  allegation,  is  sufficient 
to  give  jurisdiction. 

The  doctrine  at  common  law  that  the  deed  of  h/eme  covert  is  Toid,  does  not  apply 
to  this  case.  The  proceeding  is  for  foreclosure  of  a  mortgage.  Until  foreclos- 
ure it  is  a  chase  in  action.  Endorsement  of  note  and  assignment  of  mortgage 
by  the  husband  alone  would  have  been  sufficient. 

The  act  of  the  legislature  of  this  State  of  17th  April,  1860,  as  to  "husband  and 
wife,"  has  no  application  to  this  case,  the  parties  having  been  married  out  of 
this  State,  and  ne^r  having  been  within  her  limitsi 

Bills  of  exchange  and  promissory  notes  constitute  an  exception  to  the  rule  that 
choeet  in  action  of  the  wife,  other  than  chattels  real,  are  assignable  only  in 
equity. 


In  this  case  a  bill  was  exhibited  for  the  foreclosure  of  a 
mortgage,  to  which  a  demurrer  was  filed.  The  grounds  as- 
signed are  given  in  the  opinion  of  the  court. 

McAllistkb,  J. — The  first  ground  taken  in  support  of  the 
demurrer  is,  that  the  averment  of  the  citizenship  of  Samuel 
Moss,  jr.,  is  not  sufficiently  made  to  give  jurisdiction  to  the 
Court.  It  is  in  these  words :  ''  That  the  said  Samuel  Moss,  jr., 
during  his  lifetime  was  a  citizen  of  the  United  States  and  of 
the  State  of  Pennsylvania."  Although  this  averment  might 
have  been  made  with  more  precision,  it  still  must  be  deemed 
sufficient.  K  during  his  life  he  was  a  citizen  of  Pennsylvania, 
the  idea  that  he  was  a  citizen  of  this  State  at  the  time  of  the  com- 
mencement of  this  suit  is  excluded.    The  averment  is  equiva- 
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lent  in  import  to  an  averment  of  citizenship  in  Pennsylvania  in 
more  direct  terms.  In  the  case  of  Gaesies  v.  BaUon  (6  Peters, 
761),  the  defendant  was  represented  as  "  now  residing  in  the 
parish  of  West  Baton  Rouge,  where  he  caused  himself  to  be 
naturalized  an  American  citizen."  On  the  ground  that  such 
description  was  of  equivalent  import  to  a  more  direct  and  pre- 
cise averment,  the  description  was  held  sufficient.  At  all  events 
this  case  cannot  be  permitted  to  go  off  on  ihat  ground,  for  if 
decided  against  the  plaintiff  he  would  be  permitted  to  amend 
instcmter. 

The  second  ground  of  demurrer  is  the  principal  point.  It 
is,  ^^  that  it  appears  by  the  bill  that  the  complainant  derives 
title  to  the  note  and  mortgage  set  forth,  by  virtue  of  a  certain 
instrument  of  assignment  executed  by  one  Zo%  Mouroult  and 
her  husband,  one  P.  L.  Lefevre,  by  one  Lucien  Hermann, 
their  attorney  in  fact  duly  constituted,  when  in  law  the  said 
Zoe  Mouroult,  being  a  married  woman,  has  no  power  to  con- 
stitute an  attorney,  either  with  or  without  her  husband,  for 
that  purpose,  and  that  no  title  or  right  can  be  derived  through 
such  an  assignment,  and  therefore  complainant  is  not  entitled 
to  the  relief  prayed  for." 

The  transaction  to  which  the  assignment  refers  claims  atten- 
tion. To  secure  the  payment  of  certain  moneys  advanced  by 
Zoe  Mouroult,  the  wife  of  Pierre  J.  Lefevre,  the  defendants 
Haley  and  Thompson,  in  consideration  of  the  sums  of  money 
received  by  them,  on  the  lith  day  of  January,  1854,  made  and 
delivered  their  joint  and  several  promissory  note  for  the  sum  of 
$12,000,  payable  to  the  order  of  the  said  Zoe,  the  wife  of 
the  said  Pierre  L.  Lefevre,  in  the  sums  and  at  the  times  men- 
tioned in  said  note.  To  secure  payment  of  the  same,  defend- 
ants at  the  same  time  executed  and  delivered  a  deed  of  mort- 
gage to  the  said  Zoe,  her  heirs  and  assigns.     Subsequently,  the 
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said  mortgagee  and  her  husband,  the  said  Pierre  L.  Lefevre,  by 
their  attorney,  the  said  Lucien  Hermann,  for  value  received, 
assigned,  sold,  and  transferred  the  said  note  and  mortgage-deed 
to  one  Samuel  Moss,  jr.,  from  whom  the  plaintiff  directly  claims. 
Now,  it  is  urged  that  no  interest  passed  to  Moss,  because  Zoe  . 
Mouroult,  being  feme  covert^  could  not  make  a  valid  power  of 
attorney  to  Hermann.  To  sustain  this  proposition,  reliance  is 
placed  upon  the  act  of  the  legislature  of  this  State,  passed 
April  17, 1850,  entitled  "  An  Act  defining  the  rights  of  husband 
and  wife.*'  In  relation  to  this  statute,  the  Supreme  Court  of  this 
State  have  said,  "  We  have  repeatedly  held  that  our  statute 
does  not  change  the  relation  of  husband  and  wife,  except  in  the 
particular  cases  expressly  provided  for  by  the  statute."  (Howe 
v.  Kohle^  4  Cal.  285.)  Various  provisions  are  made  by  the 
act  of  the  legislature  as  to  what  shall  constitute  the  separate 
property  of  the  married  woman,  and  what  steps  shall  be  taken 
to  protect  it.  But  for  the  purposes  of  this  case  it  is  only  neces- 
sary to  refer  to  the  fifteenth  section  of  the  act.  It  extends  the  pro- 
visions of  the  law  to  persons  who  were  married  out  of  this  State, 
and  who  had  never  resided  within  it.  Upon  the  principle  that 
escpressio  unvue  est  exclvsio  alterius,  it  is  evident  that  the  clear 
intent  of  the  act  was  to  exclude  from  its  operation  persons  who 
were  married  without  the  limits  of  the  State  and  never  lived 
within  them.  It  was  eminently  proper  to  exclude  those  who 
were  married  without,  and  never  came  within,  the  jurisdiction 
of  the  State.  The  facts  of  this  case  show,  that  Zoe  Mouroult 
was  not  wedded  to  her  husband  in  this  State,  that  neither  of 
them  resided  in  this  State  at  the  time  of  the  execution  of  said 
note  and  mortgage  deed,  nor  has  either  of  them  at  any  time 
resided  therein,  but  both  of  them  have  always  been  aliens,  and 
citizens  of  the  empire  of  France.  This  case  cannot,  therefore, 
be  brought  within  the  operation  of  the  act  of  the  legislature  on 
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which  reliance  has  been  placed  by  the  counsel  for  the  demwrrer. 
The  court  has  been  also  referred  to  the  2d,  19th,  21st,  22d  and 
23d  sections  of  the  act  of  the  legislature  of  April  16, 1850,  en- 
titled "  An  Act  concerning  conveyances."  The  second  section 
prescribes  the  mode  by  which  husband  and  wife  by  their  joint 
deed  may  convey  the  real  estate  of  the  wife ;  and  the  remaining 
sections  cited  all  refer  to  the  mode  of  such  conveyance.  Whether 
all  these  sections  have  not  been  repealed,  it  is  unnecessary  now 
to  decide.  It  is  sufficient  to  say,  that  all  the  sections  of  the 
law  which  relate  to  married  women  are  confined  to  real 
estate  exclusively.  But  it  has  been  urged  for  this  dermi/rrer 
that,  independently  of  all  statutory  enactments,  at  common  law 
a  married  woman  could  make  no  deed,  and  her  act  was  deemed 
a  nullity.  It  is  true  that  a  married  woman  could  by  that  law 
make  no  conveyance  of  real  estate  except  by  fine,  or  conmion 
recovery,  or  some  equivalent  act  of  record.  The  proceeding 
by  fine  or  common  recovery  never  prevailed  in  this  country. 
A  common  law  grew  up,  which  became  a  rule  of  property,  by 
which  a  joint  conveyance  by  husband  and  wife  was  held  to 
pass  the  property  conveyed.  Then  came  statutory  enactments 
in  different  States,  providing  for  the  security  of  married  women 
by  requiring  from  them  examinations  and  acknowledgments 
separate  and  apart,  when  they  joined  in  conveyance  with  their 
husbands.  Such  is  the  law  in  the  different  States.  But  in  the 
view  the  court  takes  of  this  case,  the  doctrine  that  at  common 
law  the  deed  of  a  ferrhe  covert  is  void,  does  not  touch  it.  The 
bill  is  filed  to  foreclose  a  mortgage  to  recover  the  payment  of 
the  note.  Until  foreclosed,  the  mortgage,  as  well  as  the  note, 
is  a  mere  chose  in  action ;  and  the  endorsement  of  the  note  and 
assignment  of  the  mortgage  by  the  husband  alone,  and  his  de- 
livery, would  be  sufficient  to  transfer  the  interest,  without  the 
signature  of  the  wife*    A  debt  was  due  to  the  wife,  a  chose  in 
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action, — d^itum  in  presentiy  eolvendum  infutwro.  A  bona-fide 
assignment  for  valuable  consideration  of  this  debt  •  by  the  hus- 
band, divests  in  a  court  of  equity  the  interest  of  the  wife. 

In  the  case  of  CasseU  v.  Carroll  (11  Wheaton,  184),  an 
agreement  was  entered  into  by  certain  parties ;  and  among  them 
was  John  Browning,  the  husband  of  Louisa  Browning,  and  the 
committee  of  Louisa  Browning,  wife  of  John  Browning,  she 
being  at  the  time  a  lunatic.  By  the  agreement,  certain  quit- 
rents  belonging  to  the  wife  were  to  be  surrendered.  It  was 
contended  that  John  Browning,  the  husband,  as  such,  could 
not  convey  the  title  to  these  rents  belonging  to  his  wife,  so  as 
to  bar  her,  in  case  of  survivorship,  from  the  right  of  recovery ; 
and,  she  being  a  lunatic,  no  act  done  by  her  committee  could 
affect  her.  In  relation  to  these  rents,  the  court  say,  "  They 
were  not  future,  contingent,  or  reversionary  interests  vested  in 
her.  How  far,  in  respect  to  such  interests,  the  husband  or  the 
committee  of  a  lunatic  is  by  law  authorized,  by  a  conveyance 
or  assignment,  to  dispose  of  her  rights,  is  a  question  which 
we  are  not  called  upon  to  decide,  and  upon  which  we  give  no 
opinion.  The  case  here  is  of  choses  in  action  actually  due  to  the 
wife.  ...  It  does  not  appear  to  us  that  it  has  ever  yet  been 
decided,  that  a  bona-fide  assignment  for  a  valuable  considera- 
tion, made  by  a  husband  to  a  third  person,  of  a  debt  actually 
and  presently  due  to  his  wife,  does  not  divest,  in  equity,  the 
title  of  the  wife.    (11  Wheaton,  151.) 

By  the  terms  of  the  mortgage-deed  in  this  case,  it  is  provided 
that  the  whole  amount  of  principal  shall  be  deemed  due,  in 
case  failure  be  made  in  the  payment  of  any  part  of  the  interest 
as  it  shall  grow  due.  The  absolute  sale,  honajide^  of  such  a 
chose  in  action  by  the  husband,  amounts  to  a  reduction  of  it 
into  his  possession.  He  has  a  qualified  interest  in  the  choses  in 
action  of  his  wife,  as  well  as  in  her  real  chattels ;  but  if  he  do 
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not  reduce  them  into  possession  daring  life,  they  survive  to  her. 
The  difference  between  the  two  is,  the  chattels  real  are  assign- 
able at  law ;  the  choses  in  action,  with  the  exception  of  bills  of 
exchange  and  promissory  notes,  are  assignable  for  valuable  con- 
sideration, and  the  transfer  will  be  sustained  in  equity.  (Clan- 
ijy's  Rights  of  Married  Women,  109,  110.)  The  husband  may 
bar  the  right  of  survivorship  in  the  choses  in  action  by  a  release. 
Thus  he  may  release  any  wrong  done  or  promise  made  to  her 
alone,  or  to  her  and  himself  during  marriage.  He  may  dis- 
charge his  wife's  bond ;  as,  also,  not  only  the  debt  actually  due, 
but  even  that  which  is  not  payable  till  a  future  day.  So  he 
may  release  any  right  or  duty  that  may  possibly  accrue  during 
marriage.  Again,  if  the  husband  reduce  his  wife's  choses  in 
action  into  possession,  her  right  is  barred.  And. there  are 
various  acts  of  his  falling  short  of  a  reduction  into  possession, 
which  are  deemed  equivalent  to  it ;  as,  if  a  husband  alone,  or 
with  his  wife,  authorized  a  third  person  to  receive  her  chose  in 
action,  who  accordingly  receives,  the  right  of  the  wife  is  barred 
although  the  avails  never  reach  the  husband.  (Clancy,  111, 
112.)  And  where,  on  a  bond  executed  to  the  wife,  the  husband 
gave  a  letter  of  attorney  to  another  to  receive,  and  who  did 
receive  it,  the  wife  died,  and  then  the  husband  deceased, — Hdd^ 
the  action  was  properly  brought  by  the  executor  of  the  hus- 
band.   {Hid.) 

In  the  case  of  Bates  v.  Dandy  (2  Atkins,  207),  where  the 
husband  was  entitled,  in  right  of  his  wife,  to  two  mortgages, 
borrowed  a  sum  of  money  from  A,  and  agreed  in  writing  that 
he  had  left  them  with  plaintiff,  and  that  he  would  assign  them 
to  him  forthwith,  the  husband  died  before  making  the  assign- 
ment. On  a  bill  to  foreclose  the  mortgages,  it  was  insisted  on 
the  part  of  the  wife  that  they  were  choses  in  action,  and  that 
not  having  been  assigned  by  her  husband,  they  survived  to  her. 
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Lord  Hardwicke  held  that  the  husband,  being  entitled  to  the 
trust  of  these  mortgages,  had  the  power  to  assign  them  for  his 
own  use,  and  that  leaving  them  with  the  plaintiff,  and  promis- 
ing that  he  would  procure  them  to  be  assigned,  amounted  to 
a  disposal  of  them  for  so  much  as  to  satisfy  plaintiff^s  demand, 
but  no  more ;  for  although  he  miglit  have  disposed  of  the 
whole  in  the  manner  he  did,  his  intention  was  only  to  secure 
the  plaintiff's  debt,  which  being  done,  they  belong  to  the 
widow  as  her  choses  in  action.     (Clancy,  121.) 

The  correct  rule  deducible  from  the  authorities  is,  that 
where  the  assignment  by  the  husband  is  voluntary,  without 
consideration,  it  will  not  bind  her  right  should  she  survive 
him ;  but  where  the  transfer  is  for  a  valuable  consideration,  the 
purchaser  takes  the  interest  assigned  discharged  from  the  wife's 
right  of  survivorship. 

Again,  we  have  seen  that  bills  of  exchange  and  promissory 
notes  constitute  an  exception  to  the  rule,  that  choses  in  action 
of  the  wife,  other  than  chattels  real,  are  assignable  only  in 
equity.  Now,  in  this  case,  the  note  having  been  made  payable 
to  a  married  woman,  the  endorsement  by  the  husband  would 
effect  a  legal  transfer,  inasmuch  as  the  note  became  his  prop- 
erty. {ShuUlemJoorih  v.  Noyes^  8  Mass.  229.)  As  the  joining  of 
the  wife  was  not  indispensable  to  transfer  the  interest,  it  is 
useless  to  discuss  the  right  of  a  married  woman  to  execute  a 
deed  or  other  instrument  under  seal.  The  demv/rrer  must  be 
overruled. 

Parsons  <&  Ganahl^  for  complainant. 
J.  B.  Hoggin^  for  defendants. 
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McGUIRE  AND  PLACE  v.  THE  STEAMSHIP  "  GOLDEN 

GATE."— /n  Admi/ralty. 
Circuit  Cowrt^  U.  aS.,  Jvly  Term^  1856. 

Thc  owners  of  a  ship  are  liable  for  the  tcrta  of  the  master,  when  they  involve  a 
breach  of  the  passenger  contract,  and  are  done  while  acting  strictly  within 
the  scope  of  his  employment. 

The  rule  of  damages  in  such  cases,  where  recovery  is  sought  on  the  constructive 
consent  of  the  owner,  must  be  the  actual  damages  incurred ;  being  innocent 
of  any  participation  in  the  tart,  the  damages  are  not  to  be  made  puni- 
tive. 


This  is  a  proceeding  in  rem  for  a  violation  of  a  passenger 
contract,  arising  out  of  the  torts  of  the  master  and  mariners  of 
the  ship.  Exceptions  were  taken  to  the  jurisdiction  of  the 
District  Court  of  the  United  States  for  the  Northern  District 
of  California,  where  the  libel  was  filed.  The  exceptions  were 
overruled  by  that  court,  a  decree  rendered  against  the  respond- 
ent, and  an  appeal  prosecuted  to  this  court. 

McAllister,  J. — As  to  the  power  of  this  court  to  entertain 
jurisdiction  of  a  proceeding  m  rem  for  the  torts  of  a  master,  I 
feel  considerable  doubt.  That  the  owner  is  dvUiter  liable  for 
All  violations  growing  out  of  the  crimes  of  the  master  or  mari- 
ners, will  not  be  asserted.  Yet,  it  is  difficult  to  suppose  a  crime 
committed  upon  a  passenger  by  a  master  or  mariner,  which 
will  not  involve  a  breach  of  the  passenger  contract.  There 
must  be  some  limit  to  the  owner's  liability ;  but  it  is  not  easy 
to  fix  a  uniform  one.    There  is  no  case  which  has  drawn  such 
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Une  with  accuracy ;  but  the  owner's  responsibility  is  limited 
only  by  general  definitions.  An  inquiry  into  the  authorities 
will,  I  think,  show  that  no  case  has  gone  to  the  extent  of 
sustaining  a  proceeding  in  rem  for  the  commission  of  a  crime 
by  a  master  or  mariner,  on  the  ground,  solely,  that  it  was  a 
violation  of  the  passenger  contract.  That  there  has  been  a 
gross  violation  of  the  contract  in  this  case,  is  proved  by  the 
evidence;  that  the  obligations  of  that  contract  are  aU  that 
Judge  Story  has  described  them  to  be,  in  Chamberlcmi  v. 
ChamMefr  (3  Mason,  242),  which  was  a  proceeding  in  personam 
against  the  master,  is  undoubtedly  true.  But  the  question  is, 
whether  the  liability  of  the  owner  is  commensurate  with  the 
crimes  of  all  in  his  employ  on  board  his  ship,  which  involve  a 
breach  of  the  passenger  contract ;  and,  if  not,  where  is  the 
limit?  Certain  authorities  have  been  cited  by  the  proctors  for 
libelants.  The  case  of  Ma/rshaU  v.  Bazin  (7  N.  Y.  Legal  Obs., 
342),  was  a  proceeding  in  remj  it  is  true ;  but  the  cause  of  the 
action  was  one  purely  of  contract, — ^the  failure  to  carry  the 
passenger  after  having  stipulated  to  do  so.  The  case  of 
Ghamberlmn  v.  Chandler^  was  .a  proceeding  inperaonam^  and 
does  not  touch  this  question.  In  Sherwood  v.  HaU  (3  Sumner, 
128),  the  principle  affirmed  is,  that  the  owner  is  liable  where 
the  master  shipped  a  mariner  who  had  run  away  from  another 
vessel  under  circumstances  amounting  to  notice  that  the  ship- 
ment was  unauthorized  by  his  father.  It  is  to  be  observed,  in 
this  case,  there  was  no  breach  of  the  peace,  no  indictable 
offense.  The  shipment  of  the  minor  was  an  act  done  in  the 
course  of  the  master's  employment,  for  the  henefit  of  the 
owner ;  and  hence,  the  assent  of  the  latter  may  have  been 
implied.  The  case  next  cited  is  that  of  the  "  Hebecca^^  (Ware, 
188).  It  applies  exclusively  to  the  lien  which  the  merchant 
Las  on  the  ship  for  lost  goods.    Eeference  was  also  made  to 
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the  case  of  the  '^ Phehe'^^  (Ware,  263).  It  merely  enunciates 
the  principle  that  tlie  shipper  has  a  lien  on  the  vessel  for  the 
due  execution  of  the  contract  by  bill  of  lading.  The  object, 
doubtless,  of  citing  the  two  foregoing  authorities,  was  to  show 
the  liability  for  the  loss  of  goods  by  reason  of  the  torts  of  the 
master  or  mariners ;  and  they  enunciate  sound  law.  It  may  be 
admitted,  that  the  reasons  which  lie  at  the  foundation  of  the 
rule  commend  to  the  legislature  the  propriety  of  extending,  ta 
some  extent,  to  passengers  the  rules  which  govern  the  liabilities 
of  ship-owners  as  to  goods ;  but  to  do  so  is  not  the  province  of 
the  courts.  The  next  case  is  that  of  Dean  v.  Johii  Angus 
(Bee's  Adm.,  369),  which  affirms  the  doctrine  that  the  owners 
of  a  vessel  are  liable  for  the  wrongful  capture  at  sea  by  the 
master,  he  acting  under  an  authority  from  the  owners  to 
capture.  The  next  case  is  that  of  Dids  v.  The  Privateer 
^^Pevenge"  (8  Wash.  262).  This  case  would  seem  to  militate 
against  the  proposition  contended  for  by  libelants.  The  libel 
in  that  case  was  filed  to  make  the  owners  liable  for  damages 
sustained  by  the  underwriters  of  certain  Spanish  and  Portu- 
guese vessels,  for  piratical  acts  of  the  officers  and  crew  of  the 
Pe^enge^  and  the  question  arose  whether  the  owners  of  a  com- 
missioned privateer  are  liable,  civilly,  for  the  piratical  acts 
committed  by  the  officers  and  crew  of  their  vessel.  The  court 
held,  that  where  an  illegal  capture  as  prize  of  war  was  made, 
the  owner  is  liable  civilly ;  but  tliat  he  is  not  liable  for  the 
piratical  acts  of  the  master  and  officers.  The  court  say,  "  The 
liability  of  those  to  whom  the  libelants  owe  their  wrongs,  is 
admitted ;  their  inability  to  make  retribution,  if  such  should 
be  their  situation,  is  a  misfortune  for  which  the  tribunals  of 
the  country  can  supply  no  remedy.  Those  against  whom 
redress  is  sought  in  this  instance,  did  not  commit,  nor  in  any 
manner  authorize  or  countenance  the  spoliation  of  which  the 
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libelants  complain.  They  are,  therefore,  equally  innocent 
with  the  libelants,  and  are  equally  entitled  to  the  protection  of 
the  court."  The  last  decided  case  cited  by  libelants,  is  that 
of  The  ''Nefio  l/TorW  v.  Kmg  (16  Howard,  469),  which 
simply  decides  that  a  passenger  may  recover  m  rem  for  injuries 
received  from  the  explosion  of  a  boiler,  the  result  of  gross 
negligence  of  those  on  board  the  steamer  and  in  control  of  her. 
No  one  of  the  foregoing  authorities  (and  they  are  all  that  have 
been  cited),  asserts  the  principle  that  by  varying  the  form  of 
suing  for  a  breach  of  the  contract,  and  not  directly  for  the 
tort^ — ^that  the  owner  is  civilly  liable  for  the  crimes  of  the  master 
or  mariners,  because  the  commission  of  them  involves  the 
breach  of  a  contract  when  committed  upon  the  person  of  a 
passenger.  The  proceeding  in  this  case  is  a  libel  against  the 
vessel  for  the  breach  of  contract  arising  out  of  assaults  and 
batteries  committed  by  the  master  and  officers  of  the  ship  on 
two  of  the  passengers.  The  16th  rule  of  admiralty  prescribes, 
^^  that  in  all  suits  for  an  assault  and  battery  on  the  high  seas, 
or  elsewhere  within  the  admiralty  and  maritime  jurisdiction, 
the  suit  shall  be  inpersona/m  only."  Mr.  Benedict  (§  309),  refer- 
ring to  this  rule,  considers  it  as  applicable  only  to  a  case  where 
the  action  is  technically  for  an  assault  and  battery  as  a  mere 
tort;  but  not  applying  to  cases  where  the  action  is  brought  for 
breach  of  contract  and  the  assault  and  battery  constitute  the 
gravamen  of  the  action.  I  cannot  consider  this  construction 
very  satisfactory ;  but  as  it  has  been  published  for  some  time, 
and  has  received  no  contradiction  from  any  court  or  text- 
writer,  I  shall  act  upon  it  for  the  present  to  the  extent  this  case 
goes.  I  have  commented  more  fully  on  the  question  of  juris- 
diction, so  that,  while  the  power  of  the  court  in  this  case  is 
affirmed,  this  decision  may  not  be  misapprehended,  or  extended 
beyond  the  case  at  bar.     "  I  desire  that  nothing  which  may 
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be  said  in  the  course  of  these  remarks  shall  be  extended  to 
embrace  any  other  case."  {Waring  v.  Cla/rke,  6  Howard, 
441.) 

In  this  case,  the  testimony  ascertains  that  the  ill-treatment 
of  the  two  passengers,  the  libelants,  by  the  captain  and  his 
officers  was  inflicted  while  in  the  avowed  preservation  of  the 
discipline  and  police  of  the  ship.  They  were  acting  directly 
in  the  employment  of  the  owners.  But  acting  within  its 
scope  they  exceeded  its  limits ;  and,  in  analogy  to  the  case  of 
Sherwood  v,  SaU  (3  Sumner,  130), — where  the  owner  was 
made  liable  for  the  abuse  by  the  master  of  his  authority  to 
enlist, — the  owners  in  this  case  must  be  made  liable  for  the 
abuse  and  excessive  use  of  the  authority  confided  to  them. 
In  that  case,  the  assent  of  the  owner  might  be  implied,  as  the 
master  was  acting  at  the  time  for  the  owner's  benefit.  It  can- 
not be  so  in  this  case,  to  that  extent ;  but  upon  the  best  con- 
sideration I  can  give  to  this  case,  and  in  view  of  the  importance 
of  requiring  a  strict  liability  of  the  owner  on  the  passenger 
contract,  my  conclusion  is,  that  the  exceptions  to  the  jurisdic- 
tion were  properly  overruled  by  the  District  Court.  I  should 
be  pleased  if  the  libelants,  who  are  the  only  party  who  can 
carry  this  case  up,  claiming  as  they  do  more  than  $2,000, 
would  appeal  it.  A  decision  would,  in  that  case,  be  obtained 
from  the  Supreme  Court,  ascertaining  authoritatively  the 
liability  of  ship-owners  for  the  torts  of  masters  amounting  to 
a  breach  of  the  peace,  where  they  involve  a  breach  of  the 
passenger  contract. 

The  remaining  question  is  the  amount  of  damages  decreed 
by  the  District  Court.  I  am  aware  that  the  district  judge  is 
well  versed  as  to  the  rule  by  which  damages  are  to  be  adjusted ; 
but  am  constrained  to  believe,  that  in  this  case  he  has  taken 
counsel  from  the  grossness  of  the  abuse  by  the  master  of  his 
authority,  more  than  that  nile  will  permit.     Ordinarily,  this 
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court  does  not  interfere  with  the  amount  of  damages  decreed 
by  the  court  below.  The  district  judge  has  the  witnesses 
before  him,  and  therefore  has  an  opportunity  of  arriving  at 
the  truth,  not  within  the  grasp  of  this  court,  where  the  testi- 
mony is  in  writing.  Where,  therefore,  no  additional  testimony 
is  taken,  I  do  not  feel  inclined  to  hastily  disturb  a  decree  on 
the  point  of  damages;  but  where  the  adjustment  of  them 
depends,  as  in  this  case,  upon  the  correct  enunciation  of 
principles,  then  the  amount  loses  consideration  in  the  import- 
ance of  establishing  a  correct  basis  on  which  to  rest  their 
adjustment.  It  is  admitted  that  the  owners  can  only  be  made 
liable  for  such  damages  as  flow  directly  from  the  breach  of  the 
contract.  In  an  action  against  the  perpetrator  of  the  wrong, 
the  aggrieved  party  would  be  entitled  to  recover  not  only 
actual  damages  but  exemplary, — such  as  would  vindicate  his 
wrongs,  and  teach  the  tort  feasor  the  necessity  of  reform.  In 
an  action  against  such,  it  would,  in  the  language  of  the  district 
judge,  "  be  the  duty  of  the  court  to  apprise  officers  of  ships 
that  the  crews  are  not  on  every  casual  disturbance  to  be  called 
with  capstan-bars  to  inflict  dangerous  and  indiscriminate 
blows  on  unoffending  passengers."  In  such  actions,  the 
damages  may  be  inflamed  to  teach  offenders  their  duty ;  but 
not  when  the  proceedings  are  against  the  owners  for  breach  of 
contract,  who,  in  the  language  of  Judge  Washington,  did 
not  commit  or  in  any  manner  countenance  the  wrong,  and 
who,  with  libelants,  are  equally  entitled  to  the  protection  of 
the  law.  Such  should  not  be  made  liable  beyond  the 
amount  of  actual  damages,  uninfluenced  by  any  considerations 
of  punishing  the  act  of  the  perpetrator  on  the  ground  of 
breach  of  contract.    (3  Wash.  262,  275.) 

In  the  case  of  the  ^^  Amiable  I^ancy^^  (3  Wheaton,  558),  a 
libel  was  filed  to  recover  damages  for  a  marine  tort.    The 
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court  say,  "Upon  the  facts  disclosed  in  the  evidence  this 
must  be  pronounced  a  case  of  gross  and  wanton  outrage,  with- 
out any  just  provocation  or  excuse.  And  if  this  were  a  suit 
against  the  original  wrong-doers,  it  might  be  proper  to  go  yet 
further,  and  visit  upon  them  in  the  shape  of  exemplary 
damages  the  proper  punishment  which  belongs  to  such  lawless 
misconduct.  •  But  it  is  to  be  considered  that  this  is  a  suit 
against  the  owners  of  the  privateer ;  upon  whom  the  law  has 
from  motives  of  policy,  devolved  a  responsibility  for  the  con- 
duct of  the  officers  and  crew  employed  by  them,  and  yet, 
from  the  nature  of  the  service,  they  can  scarcely  ever  be  able 
to  secure  to  themselves  adequate  indemnity  in  case  of  loss." 

This  reasoning  is  appropriate  to  the  case  at  bar.  The 
owners  are  sought  to  be  made  liable,  by  a  constructive  consent 
annexed  to  the  contract,  for  criminal  acts  of  the  master  and 
mariners,  alleged  as  the  gra/ocmhen,  of  the  breach  of  contract 
done  without  their  knowledge,  and  of  which  they  are  as 
innocent  as  the  libelants.  In  an  action  ex  delicto  or  ex  conr- 
i/ractu  in  such  a  case^  the  measure  of  damages  should  be 
adjusted  to  the  loss  proved  to  have  been  actually  incurred, 
uninfluenced  by  the  conduct  of  the  real  wrong-doer,  who  is 
civilly  and  criminally  liable  for  his  acts  to  the  injured  party. 

In  this  case,  the  libelants  were  steerage  passengers  on 
board  the  Golden  Gate,  They  are  represented  to  be  laboring 
men,  without  means ;  and  have  therefore  filed  their  bill  in 
forma  pa/u^eris.  In  relation  to  one  of  them,  James  McGuire, 
the  district  judge  says,  "  He  seems  to  have  received  a  violent 
blow  on  his  wrist,  or  that  it  has  been  severely  strained,  which 
prevents  the  muscles  from  being  used  without  considerable 
pain."  The  judge  proceeds  to  state,  that  the  physicians  assert 
with  considerable  confidence  that  the  rigidity  of  the  muscles 
will  be  overcome  by  use,  and  conclude  that  for  the  present  he 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  Ill 

McGnire  and  Place  v.  The  SteamBbip  Golden  Gate. 

is  unable  to  make  much  use  of  it,  and  that  condition  must 
continue  under  favorable  circumstances  for  a  month  or  two. 
It  is  further  stated  that  from  the  31st  day  of  May,  when  the 
injury  was  received,  until  the  trial  (a  period  of  about  three 
and  a  half  months),  the  libelant  has  been  practically  deprived 
of  the  use  of  his  hand ;  that  he  was  a  sea-faring  man,  and  that 
his  last  employment  was  as  mate.  Now,  xmder  the  rule  I  have 
endeavored  to  show  (this  proceeding  being  against  the  inno- 
cent owner,  and  not  against  the  original  wrong-doer),  the  actual 
loss  is  to  be  the  measure  of  damages.  Apply  this  rule  to  the 
case.  Three  and  a  half  months  intervened  between  the  receipt 
of  the  injury  and  the  trial.  Add  to  these,  two  more  months 
for  probable  loss  of  employment  by  reason  of  the  loss  of  the 
use  of  his  hand.  We  have  then,  five  and  a  half  months ;  and 
allowing  for  loss  of  wages  at  $65  per  month,  we  have  the  aggre- 
gate sum  of  three  hundred  and  fifty-seven  dollars  and  fifty  cents. 
This  gives  to  the  libelant  wages  for  the  whole  period.  There 
is  no  evidence  as  to  the  payment  of  a  doctor's  bill,  or  any  other 
item  of  expenditure ;  still,  in  addition  to  loss  of  wages,  there 
are  other  sources  of  expense,  which,  though  not  directly  proved, 
may  be  inferred.  To  meet  them,  double  the  amount  of  wages, 
add  for  proctor's  fees  $250,  and  we  have  an  aggregate  of  $965  ; 
which  will  fully  cover  all  actual  loss,  and  amount  to  compen- 
satory damages.  To  this  libelant,  the  court  below  decreed  the 
sum  of  fifteen  hxmdred  dollars. 

With  regard  to  the  other  libelant,  Thomas  M.  Place,  it 
appears  from  the  statement  of  the  district  judge  "that  he 
received  a  violent  and  dangerous  blow,  without  any  fault  on 
his  part."  The  blow  inflicted  no  permanent  injury,  with  the 
exception  of  a  slight  scar  or  indentation  on  the  side  of  the  face. 
"  It  must  have  caused,  however  (says  the  judge),  much  suffer- 
ing ;  and  he  appears  to  have  been  obliged  to  live  on  liquids  for 
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some  time,  from  his  inability  to  chew  hard  food."  It  is  evi- 
dent that  the  wanton  act  of  the  officer  in  striking  the  libelant, 
evidenced  as  it  was  by  the  freedom  from  fault  of  the  latter, 
must  have  entered  into  the  estimate  made  of  the  loss  of  libe- 
lant, which  was  fixed  at  $600.  In  fact,  the  decree  is  preceded 
by  the  statement  "  that  it  is  the  duty  of  the  court  to  apprise 
officers  of  ships  that  the  crews  are  not,  on  every  casual  disturb- 
ance, to  be  beaten  with  capstan-bars,"  &c.  Now,  it  is  most 
true  that  such  notice  should  be  given  in  actions  brought 
against  officers  themselves ;  but  in  actions  against  innocent 
owners,  while  the  policy  of  the  law  holds  them  liable  for 
actual  damages  as  proved,  these  cannot  be  enhanced  to  admon- 
ish the  guilty.  There  was  no  proof  of  actual  loss  by  this 
libelant,  and  perhaps  against  the  owners  he  is  entitled  to 
nothing.  But  he  received  a  violent  and  dangerous  blow  with- 
out any  provocation  given,  and  must  have  been  subjected  to 
some  suffering.  Seeking  a  money  compensation  from  a  party 
who  had  no  participation  in  the  matter,  I  consider  $250  a  suffi- 
cient amount. 

I  am  aware  that  his  Honor  the  district  judge,  is  familiar 
with  the  distinction  to  which  this  court  has  alluded  in  the 
adjustment  of  damages ;  but  it  appears  to  me,  on  reading  hi^ 
opinion,  that  he  has  been  unconsciously,  and  not  xmnaturally, 
betrayed  into  awarding  punitive  rather  than  compensatory 
damages. 

A  decree  must  be  entered  in  accordance  with  the  foregoing 
views,  and  handed  for  examination  and  signature  to  the  judge. 

Manchester  dk  Hodges^  for  libelants. 
Hall  McAllister^  for  respondents. 
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BAYEKQUE  v.  COHEN  et  al. 
Circuit    Courts    U.  S.j    July    Term^    1866, 

A  demurrer  admits  the  allegationB  of  the  biU  for  the  purposes  of  a  motion  on  the 
bill  and  demurrer. 

The  Circuit  Courts  will  entertain  a  bill  filed  by  one  in  prior  possession,  accom- 
panied by  title,  to  remove  a  cloud  upon  title. 

Where  a  State  law  authorizes  a  party  in  possession  of  real  estate  to  sue  for  a 
settlement  of  an  adverse  claim,  the  Circuit  Courts  will  look  to  it  in  aid  of 
their  general  chancery  powers. 

Although  the  laws  of  a  State  cannot  affect  the  equity  jurisdiction  of  the  Circuit 
Courts^  when  the  former  afford  rules  as  to  what  shall  be  deemed  clouds  on 
title,  the  Circuit  Courts  of  equity,  in  the  exercise  of  an  ancient  chancery 
juriediction,  may  remove  sueh  clouds. 


This  bill  is  filed,  to  remove  a  cloud  from  complainant's  title, 

for  the  cancellation  of  a  deed,  and  for  an  injunction.    The  bill 

alleges,  that  complainant  is  lawfully  seized  and  in  peaceable 

possession  of  certain  real  property  described.    That  plaintiff, 

and  those  under  whom  he  claims,  derive  title  under  a  grant 

made  by  Juan  B.  Alvarado,  at  the  time  governor  of  the  then 

territory  of  California,  to  one  Manuel  Garcia,  under  date  of 

10th  July,  1839;   and  alleges  that  complainant,  and  those 

under  whom  he  claims,  have  been  in  peaceable  possession  of 

the  premises  under  said  grant  for  a  period  last  past  of  seven 

years  and  upwards.    That  on  the  9th  day  of  September,  1850, 

an  act  of  congress  was  passed  admitting  California  as  a  State 

into  the  Union.     That  at  the  time  of  said  admission,  the 

premises  in  dispute  were  above  high-water  mark,  and  had  been 

Bince  filled  in  and  built  upon  by  those  under  whom  complainant 

claims.    That  Jackson  street,  on  which  the  premises  are  situ- 
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ated,  was,  at  the  time  of  the  admission  of  California  into  the 
Union,  a  public  street  of  the  city  of  San  Francisco,  and  a 
thoroughfare ;  and  the  block  of  which  the  premises  in  dispute 
formed  a  part,  was  bounded  by  various  public  streets,  the 
whole  of  which  block  had  been  wholly  reclaimed  from  the 
waters  of  the  bay,  and  built  upon.    That  on  the  18th  of  May, 
1853,  the  legislature  of  this  State  passed  an  act,  by  Which  the 
governor  of  this  State  was  authorized  to   appoint  five  com- 
missioners to  sell  and  dispose  of  the  interest  of  the  State  to 
certain  property  therein  mentioned.     That  in  pursuance  of 
said  act,  one  "Hermance,"  and  four  others,  were  appointed 
said  commissioners,  to   ascertain  the  extent  of   the    State's 
interest  in  said  property,  and  sell  the  same.    That  on  the  10th 
of  September,  1853,  various  persons,  among  them  David  Beck 
and  Robert  Elam,  grantors  under  whom  complainant  claims, 
commenced  an  action  in  the  Superior  Court  of  the  city  of  San 
Francisco  against  the  said  commissioners,  praying  that  the 
water-mark  or  line  through  said  premises,  sliould  be  settled 
as  it  existed  at  the  time  of  the  admission  of  California  into  the 
Union,  to  fix  what  portion  of  the  premises  had  been  then 
reclaimed,  and  that  said   commissioners  might  be  enjoined 
from  selling  any  portion  thereof.    That  judgment  was  obtained 
in  said  action ;  and  on  appeal  therefrom,  said  judgment  was 
affirmed  by  the  Supreme  Court  of  this  State.    That  by  said 
judgment  it  was  decreed,  that  said  premises  (including  those 
now  in  possession  of  complainant,  and  the  subject  of  the  pre- 
sent controversy),  at  the  time  of  the  admission  of  California 
into  the  Union,  formed  no  part  or  portion  of  the  shores  or 
waters  of  the  Bay  of  San  Francisco ;  that  prior  thereto  they 
had  been  reclaimed,  and  that  the  State  of  California  had  no 
title  to  the  premises ;  and  said  commissioners  were  enjoined 
from  selling  any  portion  of  the  premises  as  belonging  to  the 
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State  of  California.      That  on  the  1st  day  of  May,  1855,  the 
legislature  of  this  State  passed  an  act,  supplementary  to  the 
previous  act  of  18th  May,  1853,  whereby  the  governor,  secre- 
tary, and  comptroller  of  the  State  were  constituted  a  board  to 
dispose  of  the  interest  of  the  State  in  all  the  property  of  the 
State  authorized  to  be  sold  by  the  preceding  act  of  18th  May, 
1858,  remaining  unsold,  and  by  it,  it  was  provided  that  the 
said  board  should  supersede  the  commissioners  appointed  under 
the  previous  act,  from  and  after  the  time  when  the  official 
term  of  said  commissioners  should  expire ;  and  that  said  board 
was  authorized  by  said  act  to  appoint  an  agent  or  agents  to 
attend,  from  time  to  time,  all  such  sales.    That  one  Jacob  S. 
Cohen  was  appointed  agent  of  said  board ;  that  said  board 
appointed  xmder  the  last-mentioned  act,  were  the  successors  of 
the  commissioners  appointed  under  the  act  of  18th  May,  1853, 
and  their  powers  limited  and  controlled  by  that  act.  That  said 
Cohen,  well  knowing  the  premises,  caused  a  sale  of  the  property; 
and  upon  such  sale  the  board,  on  the  10th  day  of  October, 
1855,  executed  and  delivered  a  deed  for  the  premises  to  two 
of  the  defendants,  Calloway  and  Coryell,  the  former  of  whom, 
on  the  8th  day  of  November  following,  conveyed  to  the  latter 
his  interest  in  the  premises ;  which  deeds  were  duly  recorded. 
That    said    sale   was   fraudulent:    that  the   conditions   pre- 
scribed by  the  act  of  18th  May,  1863,  were  not  observed ;  that 
no  consideration  was  paid,  the  said  Cohen  crediting  as  a  pay- 
ment the  amount  of  a  judgment  held  against  the  State,  which 
was  a  nullity,  as  so  much  paid  by  said  purchasers.    That  said 
Cohen  holds  an  interest  in  said  sale  by  and  through  the  pur- 
•  chasers.    That  by  the  terms  of  the  act  of  the  legislature  under 
which  said  sale  was  made  the  deeds  given  by  the  said  board  to 
the  two  co-defendants,  are  made  prima  J^acie  evidence  of  title 
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and  right  of  poBsession,  and  thus  cloud  the  title  of  complain- 
ant. The  bill  concludes  with  a  prayer  for  the  cancellation  of 
said  deed,  and  for  an  injunction. 

To  this  bill  a  general  demurrer  was  filed. 

MoAllkteb,  J. — ^The  demurrer  filed  to  the  bill  in  this  case 
admits,  so  far  as  the  present  action  of  the  court  can  extend, 
the  facts  alleged.  Among  these  are  the  following :  the  legal 
seizin  of  the  complainant;  his  peaceable  possession  of  the 
premises  in  dispute,  bj  himself  and  those  under  whom  he 
holds,  for  upwards  of  seven  years ;  that  the  premises  had  been 
reclaimed  from  the  waters  of  the  bay,  prior  to  the  admission 
of  this  State  into  the  Union,  and  had  been  built  upon  and 
occupied  by  private  persons,  from  some  of  whom  the  com- 
plainant claims ;  and  which  premises  then  formed  a  part  of 
the  city,  bounded  by  public  streets,  and  were  above  high-water 
mark.  The  dem/urrer  also  admits  that  those  under  whom 
complainant  claims  have  heretofore  obtained  an  injunction 
against  the  sale  of  the  premises  in  dispute,  upon  the  ground 
that  the  same  formed  no  portion  of  the  waters  of  the  bay,  and 
that  the  State  held  no  interest  in  them.  It  further  admits  that 
such  adjudication  was,  on  appeal  to  the  Supreme  Court  of  this 
State,  affirmed  in  all  respects ;  that  under  a  second  act  of  the 
legislature  of  this  State,  directing  a  sale  of  its  interest  in  said 
premises,  a  sale  was  made,  and  two  of  the  defendants  became 
the  purchasers ;  that  Jacob  S.  Cohen,  who  was  agent  of  the 
State  in  the  conduct  of  said  sale,  and  also  a  defendant,  is 
interested  in  the  premises;  that  such  sale  was  fraudulent, 
because  no  consideration  was  paid,  and  the  conditions  of  the* 
act  of  the  legislature,  under  which  said  sale  was  made,  were 
not  complied  with.  Lastly,  that  a  deed  to  consummate  such 
fraudulent  sale  was  made  and  delivered  to  the  purchasers. 
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All  the  foregoing  facts  being  admitted  by  the  demv/rrer  to 
be  true,  two  questions  arise:  f/rsty  whether  this  court  has 
the  power  to  administer  the  relief  prayed  for ;  and,  second^ 
whether  this  case  calls  for  such  relief. 

By  the  general  principles  of  equity  jurisprudence,  a  party 
who  is  in  the  peaceable  and  actual  possession,  accompanied  by 
title,  can  invoke  chancery  jurisdiction  to  remove  a  cloud  from 
his  title.  Independently  of  these  principles,  the  legislature  of 
this  State  has  spoken  upon  this  subject.  Section  254  of  the 
act  entitled,  "  An  Act  to  regulate  civil  proceedings  in  the 
courts  of  justice  in  this  State"  (Comp.  Laws  Cal.,  619),  de- 
clares that  "  an  action  may  be  brought  by  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  property,  against 
any  person  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim,  estate, 
or  interest."  In  Cla/rh  v.  Smith  (18  Peters,  195),  the  prin- 
ciple is  enunciated  that,  although  the  laws  of  a  State  cannot 
affect  the  jurisdiction  or  mode  of  proceeding  in  equity  in  the 
courts  of  the  United  States,  they  may  afford  rules  as  to  what 
shall  be  deemed  a  cloud  upon  the  title,  and  the  Circuit  Courts 
of  equity  may  remove  such  clouds.  The  Supreme  Court  of 
this  State  has  enunciated  in  several  cases  the  doctrine  in  regard 
to  the  removing  of  clouds  upon  title :  ShuttucJc  v.  Ca/rson  (2 
Cal.  588),  Ov/y  v.  Hermance  (5  Cal.  Y3). 

In  this  last  case,  the  title  of  the  plaintiff,  in  a  contest 
between  different  parties,  was  passed  upon  and  sustained.  In 
this  case,  the  demv/rrer  admits  seizin  by  complainant,  accom- 
panied by  a  title  supported  by  the  decision  of  the  highest 
judicial  tribunal  in  this  State,  and  by  a  peaceable  possession  of 
seven  years ;  and  further  admits  the  fraud  alleged  in  the  sale 
under  which  the  deed  was  made  to  defendants.  It  is  clear 
that  the  complainant  has  a  standing  in  a  court  of  equity,  and 
is  entitled  to  relief. 
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It  has  been  urged  by  defendant's  counsel  that  the  com- 
plainant should  have  set  forth  his  title,  as  non  constat  it  is 
legal.  The  answer  is,  that  the  allegation  in  the  bill  is  that 
his  seizin  is  legal,  accompanied  by  title  to  which  a  reference 
is  made,  and  with  possession  during  seven  years ;  and  these 
allegations  are  admitted  by  the  demAirrer  to  be  true.  Nor  am 
I  aware  that  evbn  in  a  court  of  law  a  pleader  is  bound  to 
set  forth  his  seizin  in  more  special  terms  than  is  done  in  this 
bill.  In  Christy  v.  Scott  (14  Howard,  282),  the  plaintiff  alleged 
his  seizin  in  his  demesne  as  of  fee.  Defendant  demurred. 
The  allegation  in  the  declaration  was  deemed  sufficient ;  and  it 
being  admitted  by  the  demurrer ^  the  court  considered  defend- 
ants trespassers,  and  estopped  from  denying  the  title  of  plain- 
tiff. The  allegations,  admitted  as  they  have  been,  are  amply 
sufficient  to  sustain  the  bill. 

On  the  day  of  the  argument  of  this  case,  a  paper  was  filed, 
which  has  not  escaped  the  attention  of  the  court.  It  seems  to 
be  a  statem^it  of  the  argument  on  the  whole  case.  Some  of 
the  matters  embraced  within  it  are  such  as  would  be  more 
appropriately  discussed  on  the  trial  of  the  case,  when  the 
issues  will  be  raised  and  the  facts  developed  by  testimony. 

The  demurrer  must  be  overruled,  and  costs  paid  by  the 
defendants.  An  order  to  that  effect  will  be  entered  accord- 
ingly. 

Pa/raone  dk  Ga/riafd^  for  complainant. 
Bigler^  Thomas  <&  Sernpsteady  for  defendants. 
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Whbbx  defendants  in  ejectment  show  no  title,  they. cannot  depend  upon  the 
inyalidity  of  the  documentary  title  of  the  plaintiif,  accompanied  by  poss'es- 
aon. 

Defendants  in  entering  upon  the  premises  in  dispute,  whether  regarded  as 
**  vacant"  or  ^  public  land,"  or  as  land  acquired  by  the  government  of  the 
United  States  under  a  foreign  grants  are  to  be  deemed  trespaseera. 

Defendants  cannot,  in  a  general  answer,  avail  of  an  objection  to  the  jurisdiction 
of  the  court  on  the  ground  that  the  title  of  plaintiff  is  merely  colorable. 

"  Rodeo  boundaries^**  under  the  customs  and  acknowledged  usages  which  pre- 
vailed in  California,  constituted  as  notorious  evidence  of  the  possession  of 
land  aa  the  cultivation  or  fencing  in  an  old,  settled  country. 


This  was  an  action  of  ejectment,  and,  a  jniy  having  been 
waived  by  the  parties,  was  submitted  to  the  court  on  the  law 
and  facts,  with  a  reservation  to  the  parties  of  the  right  to 
except  to  the  rulings  of  the  court  in  relation  to  the  admission 
of  testimony,  as  well  as  to  the  decisions  made  upon  the  law  of 
the  case  on  its  merits. 

The  evidence  ruled  upon,    and  the  facts  testified  to,  are 

sufficiently  set  forth  in  the  decision  of  the  court,  delivered  by — 

McAllister,  J. — The  grant  under  which  by  mesne  convey- 
ances plaintiff  claimed,  was  alleged  to  have  been  lost ;  and 
plaintiff  called  Juan  B.  Alvarado,  who  was  governor  at  the 
time  the  grant  was  issued,  and  who  testified  that  the  expedir 
erUe  in  an  application  for  land,  consists  of  the  petition  of  the 
applicant,  the  orders  for  information,  the  decree  of  concession. 
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and  a  draft  of  the  title-paper  issued  to  the  party.  These  docu- 
ments are  collected  together  and  preserved  in  the  archives, 
constituting  what  is  termed  the  eoopediente.  He  further  stated, 
that  it  depended  entirely  on  the  secretary  whether  he  made  out 
the  title  first  and  then  copied  it,  or  made  the  draft  first,  and 
then  drew  up  the  title  to  be  signed.  It  was  part  of  the 
mechanism  of  his  office — that  in  his  time  it  was  customary  to 
give  a  verbal  order  to  the  secretary  to  write  out  the  conces- 
sions, and  that  the  secretary  sometimes  (as  in  this  case)  made 
out  a  final  title  without  an  order  of  concession  signed  by  the 
governor.  The  witness  was  unable  to  recollect  an  instance 
where  the  archives  showed  a  decree  of  concession  on  a  sepa- 
rate piece  of  paper,  where  no  information  was  asked  for,  nor 
did  he  know  whether  any  of  the  expedientes  contained  more 
than  one  draft  of  the  title.  He  did  not  remember  any  case 
where  the  governor  made  any  alteration  or  correction  of  the 
title  as  drawn  up.  He  also  stated  that  he  recollected  various 
instances  where  the  concession  was  presented  unsigned  to 
the  departmental  assembly.  In  such  cases  they  made  no  diffi- 
culty, provided  it  was  archived.  Sometimes  the  secretary  of 
the  assembly,  or  that  of  the  governor,  observed  it  and  had  it 
signed,  to  regularize  the  proceedings.  He  further  stated,  that 
it  was  usual  to  deliver  the  title  to  the  petitioner,  subject  to  the 
approval  of  the  departmental  assembly,  and  afterwards  to  send 
the  eoopediente  with  a  draft  of  the  title  to  the  assembly,  for 
their  approval ;  and  that  he  never  knew  a  case  where  the  draft 
of  the  title  was  put  in  the  eaiypediente  without  the  original's 
having  been  first  delivered  to  the  party,  nor  where,  after  the 
draft  was  made,  the  governor  refused  to  sign  and  the  grant 
was  stopped.  The  witness  then,  on  being  shown  the  expedi- 
ewte^  stated  that  he  knew  the  first  paper ;  that  it  was  the  ori- 
ginal petition  of  Estudillo,  and  was  in  his  handwritmg,  which 
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he  knew.  The  next  paper,  the  decree  of  concesBion,  he  proved 
to  he  in  the  handwriting  of  Francisco  Arce,  at  that  time  first 
officer  of  the  secretario.  The  third  paper  he  also  statfed  to  have 
been  written  by  Arce.  The  writing  on  the  desino  or  plan,  he 
stated  to  be  that  of  Fernandez,  an  ancient  alcalde  of  San  Jose. 
He  added,  that  he  recognized  all  these  papers  as  the  original 
documents  on  which  the  title  issned ;  and  that  the  plan  was  not 
presented  b j  the  petitioner,  as  he  was  already  in  the  possession 
of  the  land,  but  was  made  by  the  prefecture  in  pursuance  of 
his  (witness's)  orders,  and  as  a  means  of  obtaining  information, 
and  to  enable  him  to  decide  a  dispute  between  Estudillo  and 
Guliellmo  Castro  as  to  boundaries.  That,  on  receiving  the 
map,  he  called  the  parties  together ;  but  being  unable  to  bring 
them  to  an  amicable  settlement,  he  sent  for  Jose  Castro,  and 
instructed  him  to  endeavor  to  settle  the  dispute,  and  in  case  of 
failure,  to  report  what  was  just  to  be  done.  That  Jose  Castro 
being  unable  to  effect  the  settlement,  gave  him.  a  map  with  a 
line  drawn  on  it,  as  that,  he  thought  it  just  to  be  established. 
That  the  witness  accepted  this  line,  and  ordered  the  grant  to 
issue  bounded  on  the  east  by  the  Deramadores  de  Aguas  on 
the  side  of  the  high  hills,  on  the  west  by  the  bay,  on  the  south 
by  the  Arroya  de  San  Lorenzo,  and  on  the  north  by  the  Arroy  a 
de  San  Leandro.  He  also  stated  that  the  grant  contained  the 
usual  conditions,  and  was  for  a  league,  more  or  less,  and  that 
there  was  a  special  condition  that  the  Indians  should  not  be 
molested.  A  paper  was  then  shown  to  the  witness,  which  he 
identified  as  the  official  note  sent  to  the  Secretary  of  the  Qov- 
emor  when  the  latter  asked  for  the  first  plan.  He  also  identic 
fied  and  proved  the  report  of  Jose  Castro  (a  document  produced 
from  the  archives),  and  stated  the  marginal  order  to  be  in  his 
(witness')  handwriting. 

B.  A.  Thompson,  one  of  the  late  board  of  land  commission* 
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ers,  Bwore  that  he  had  examined  some  three  hundred  or  four 
hundred  expedi&rUes.  That  they  did  not  all  contain  copies  or 
drafts  of  the  grants.  That  they  frequently  varied  from  the 
grants  delivered  to  the  parties,  but,  in  a  majority  of  cases,  not 
materially ;  but  in  some  cases  they  differed  on  substantial 
points.  That  the  proceedings,  as  shown  in  the  expedientey  were 
regarded  by  the  board  as  affording  proof  of  the  existence  of  a 
grant.  That  he  never  saw  any  book  where  the  titles  were 
recorded.  That  one  has  been  mentioned,  but  that  it  was  not 
kept  up  except  in  the  earlier  times. 

John  Saunders,  deposed  that  his  professional  firm  had  been 
employed  to  prosecute  the  claim  under  the  Estudillo  grant. 
That  with  a  view  to  prosecute  the  same  he  had  received  a  Span- 
ish paper,  signed  by  Juan  B.  Alvarado  as  governor,  and  Manuel 
Jimeno  as  secretary.  It  was  a  grant  to  Joaquin  Estudillo,  for 
the  ranch  of  "  San  Leandro." 

Governor  Alvarado  was  recalled,  and  the  original  expe- 
diente  of  Estudillo  from  the  archives,  was  handed  to  him, 
and  asked  if  he  could  identify  it,  and  then  testify  from  his 
own  recollection  to  the  contents  of  the  original  grant  delivered 
to  the  party. 

To  this  the  defendant's  counsel  objected,  on  the  grounds, 
•  1.  Because  the  draft  was  not  made  by  himself. 

2.  It  was  not  compared  by  him  with  the  original. 

3.  Because  it  is  not  a  record,  nor  a  copy  of  the  original  au- 
thorized by  law  to  be  taken. 

4.  Because  not  the  best  evidence  in  whose  handwriting  the 
grant  is. 

The  objections  were  overruled. 

Witness  Alvarado,  on  looking  at  the  expediente  identified  it 
and  recollects  it  distinctly,  and  the  expediente  was  admitted  as 
evidence. 
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B.  O.  HopkiiiB  was  sworn.  Stated  he  was  a  clerk  in  Sur- 
veyor's office ;  that  a  book  of  titles  is  to  be  found  among  the 
archives,  for  the  years  1834, 1835, 1836.  Since  that  time  no 
such  book  has  been  kept  or  found.  This  witness  identified  the 
expediente  as  one  of  the  archives. 

In  order  to  fortify  the  testimony  in  relation  to  the  existence 
of  the  original  grant,  S.  Q.  Tenant  was  sworn  on  behalf  of 
plaintiff.  He  stated  that  he  had  seen  the  original  grant  in  the 
possession  of  John  B.  Ward,  about  a  month  after  the  death  of 
Estudillo,  at  San  Leandro,  at  the  house  of  the  widow  of  Estu- 
dillo ;  it  was  signed  by  Governor  Alvarado,  whose  handwriting 
was  known  to  witness,  and,  as  witness  believes,  by  Manuel 
Jimeno.  The  grant  was  dated  in  1842.  Witness  was  acquainted 
with  the  Spanish  language. 

Jose  Berreyesa,  another  witness,  stated  that  he  had  seen  the 
original  grant  to  Estudillo  in  1843  or  1844,  and  that  the  signa^ 
tures  of  Alvarado  and  Jimeno  were  genuine ;  that  the  grant 
was  for  the  ^^  San  Leandro  Banch,"  for  ^ne  league  square ;  and 
witness  gave  the  boundaries  of  the  ranch. 

John  B.  Ward,  a  witness  for  plaintiflF,  was  called  to  prove 
the  loss  of  the  original  deed.  He  was  objected  to  by  defend- 
ant's counsel  as  incompetent,  having  married  one  of  the  daugh- 
ters and  heirs  of  Estudillo.  He  was  admitted  by  the  court  to 
prove  the  loss.  He  stated  he  had  received  a  grant*  signed  by 
Alvarado  and  Jimeno  officially,  from  the  professional  firm  of 
Saunders  &  Hepburn,  Attorneys  at  Law,  on  2d  September, 
1858,  at  their  office  in  San  Francisco,  at  one  o'clock,  P.  M. 
That  Hepburn  &  Saunders  had  been  employed  professionally 
by  the  heirs  of  Estudillo,  to  prosecute  their  claim  before  the 
Land  Commissioners;  that  having  been  advised  by  Messrs. 
Saunders  &  Hepburn  to  engage  additionally  the  services  of 
Judge  Thornton,  he  took  the  grant  to  carry  it  to  that  gentle- 
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man's  office ;  on  his  way  there  he  heard  of  a  squatter  difficulty 
on  the  opposite  side  of  the  bay,  in  the  vicinity  of  San  Lean- 
dro,  in  which  a  man  was  killed ;  that  witness  hastened  across 
the  ferry ;  that  the  weather  was  bad,  and  witness  undertook  to 
pilot  the  boat ;  that  she  was  detained  all  night  on  the  water ; 
that  next  morning  the  grant  was  gone;  thinks  it  must  have 
dropped  from  his  person  during  the  night ;  he  had  searched  for 
it  in  vain,  and  has  never  been  able  to  find  it. 

Cross-examined. — ^Witness  had  seen  the  document  before 
he  received  it  from  Saunders  &  Hepburn ;  it  was  signed  by 
Alvarado  and  Jimeno ;  it  had  been  exhibited  to  witness  by 
Signora  Estudillo,  as  her  title;    it  was  the  same  document 
received  by  witness  from  Saunders  &  Hepburn, 

The  defendants  moved  the  court  to  exclude  all  evidence, 
oral  and  documentary,  which  had  been  given  to  prove  the 
existence,  loss,  or  contents  of  the  original  gi'ant,  on  the  grounds, 

1.  Because  the  grant  itself,  if  produced,  would  not  prove 
that  a  legal  title  had  passed  to  Joaquin  Estudillo. 

2.  Because  the  grant  had  not  been  approved  by  the  depart- 
mental assembly. 

3.  Because  there  was  no  official  segregation  of  the  land  from 
lands  of  a  like  character. 

4.  Because  the  title  is  merely  equitable! 

6.  Because  the  best  evidence  of  the  former  existence  of  the 
grant  has  not  been  produced,  the  law  showing  that  a  record 
was  required  to  be  kept. 

This  motion  was  overruled  ;  reserving  it  for  the  final 
decision  of  the  court,  after  all  the  testimony  should  have  been 
delivered. 

We  proceed  now  to  dispose  of  it. 

A  further  examination  satisfies  us  that  there  was  sufficient 
testimony  offered  to  authorize  the  introduction  of  secondary 
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evidence  to  establish  the  existence,  contents,  and  loss,  of  the 
original  grant,  and  that  the  best. evidence  of  which  the  nature 
of  the  case  permitted,  was  given  for  that  purpose.  As  to  the 
objection  that  the  title  of  the  plaintiff  is  merely  equitable 
because  there  had  been  no  previous  approbation  of  his  grant  by 
the  Assembly^  it  is  important  in  considering  it  to  look  to  the 
relative  situation  of  the  parties. 

Joaquin  Estudillo,  under  whom  plaintiff  claims,  went  into 
possession  of  the  land  in  controversy  in  1837,  which  he 
retained  until  1842,  when  he  obtained  his  grant.  From  that 
time  he  continued  to  reside  upon  it  until  his  death  in  1852, 
since  which  time  his  widow  and  family  have  been  in  occupation 
of  it.  During  this  long  possession  he  has  had  a  large  stock  of 
cattle  on  the  place,  and  cultivated  it  to  the  extent  of  some 
three  hundred  acres  in  different  parts.  Such  is  the  title  of  the 
plaintiff. 

The  defendants  have  given  no  evidence  of  title  whatever, 
unless  the  position  they  assume  be  correct.  It  is,  that  the  land 
in  controversy  is  part  of  the  pubUc  domain,  to  which  they  have 
pre-emption  rights.  This  position  cannot  be  deemed  as  giving 
title.  The  act  of  3d  March,  1853,  entitled  "An  Act  to  provide 
for  the  survey  of  public  lands  in  California,  the  granting  of 
pre-emption  rights,  and  for  other  purposes,"  expressly  exempts 
from  pre-emption  this  very  land,  claimed  as  it  is  "  under  a 
foreign  grant  or  title."— 10  Statutes  XJ.  S.,  246. 

3.  The  land  in  dispute,  if  public  land,  as  contended  for  by 
defendants,  is  so  because  it  was  acquired  by  the  United  States 
government  by  treaty  frpm  Mexico.  Now,  the  act  of  congress 
of  3d  March,  1807,  entitled  "  An  Act  to  prevent  settlements 
being  made  of  lands  ceded  to  the  United  States,  until  author- 
ized by  law,"  expressly  inhibits  the  entry  upon,  taking 
possession  of,  or  settlement  on  any  lands  ceded  or  secured  to 
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the  United  States,  bj  anj  foreign  nation,  which  lands  have 
not  been  previously  sold  or  leased  by  the  United  States,  or  the 
claim  to  which  land  has  not  been  previously  recognized  and 
confirmed  to  the  person  entering,  &c.,  by  the  United  States. — 
2  Statutes  U.  S.,  445. 

In  the  case  at  bar,  the  defendants  pretend  to  no  title  what* 
ever  from  the  United  States,  and  we  have  seen  by  the  act  of 
congress  of  3d  March,  1858,  in  special  reference  to  lands  in 
California,  the  land  in  controversy,  claimed  as  it  is,  under  the 
grant  of  a  foreign  government,  is  exempted  from  pre-emption 
rights.  The  defendants  are  therefore  to  be  viewed  as  mere 
occupants  of  the  premises,  without  pretense  of  title.  As  such 
occupants,  they  rest  the  defense  of  their  possession  iipon  the 
invalidity  of  the  title  of  the  plaintiff.  Under  this  view  of  the 
case  the  court  will  make  every  intendment  which  the  law 
allows,  in  favor  of  the  plaintiff's  title.  The  ground  on  which 
it  is  assailed  is,  that  the  grant  under  which  plaintiff  claims, 
never  having  received  the  approval  of  the  departmental  assem- 
bly, conveyed  only  an  inchoate  title.  Whether,  in  fact,  such 
approval  was  obtained,  is  matter  of  evidence.  Now,  in  this 
case,  the  grant  in  terms  recites  that  it  is  given  by  virtue  of  the 
said  grant,  and  the  approbation  the  party  had  received  from 
the  most  excellent  departmental  assembly.  Now,  if  this  recital 
in  the  grant  be  conclusive,  there  can  be  no  doubt  that  the  fee 
passed  by  the  grant.  If  not  conclusive,  it  is  prima  fade 
evidence,  which  must  prevail  in  the  absence  of  all  other  testi- 
mony. The  cotemporaneous  date  of  the  concession  and  th^ 
grant  is  relied  on  by  the  defendants ;  but  this  cannot  be  held 
as  disproving  the  positive  statement  in  the  grant.  Non  conr 
Stat  that  the  assembly  was  not  in  session  at  the  time,  or  an 
approval  of  the  contemplated  grant  had  not  been  obtained  at 
some  previous  session  by  the  governor.    The  grant,  under  any 
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view  taken  of  it,  comes  within  the  definition  of  a  colorable 
title,  as  given  by  the  Supreme  Court  of  the  United  States, 
who  say  that  ^^  color  of  title  is  that  which,  in  appearance  is 
title,  but  which  in  reality  is  no  title."  (18  Howard,  56.)  The 
grant  professes  and  has  on  its  face  all  the  requisites  of  a 
complete  legal  title,  and  constitutes  at  all  events  colorable 
title ;  which,  accompanied  by  possession,  will  maintain  an 
action  against  mere  trespassers. 

In  the  course  of  the  trial  the  defendants  called  the  plaintifi*, 
Clement  Boyreau,  who  deposed  that  he  did  not  know  Robert 
Grimes  Davis  except  in  connection  with  this  case.  On  the 
lith  November,  1855,  at  the  request  of  a  friend  he  accepted 
the  transfer  of  the  undivided  half  of  1-18  of  the  Kancho  de 
San  Leandro,  for  the  consideration  of  $8,000.  He  accepted 
the  transfer  to  oblige  a  friend ;  the  deed  was  not  delivered  to 
liim ;  it  was  deposited  with  his  attorneys,  Saunders  &  Hep- 
bum;  he  had  no  interest  in  this  purchase  himself;  a  friend 
requested  him  to  permit  the  title  to  be  transferred  to  him,  and 
his  attorneys  informed  him  they  held  the  title  for  him ;  that  it 
was  in  their  office  subject  to  his  disposition ;  he  had  never 
done  any  act  limiting  or  impairing  his  title;  did  not  know 
-whether  the  consideration  had  been  paid  by  any  one ;  he  held 
the  title  for  a  Mr.  Touchard ;  did  not  give  orders  personally 
for  the  institution  of  this  suit. 

The  deed  to  the  plaintiff  had  been  previously  given  in 
evidence.  The  defendants  now  moved  to  exclude  it  on  the 
grounds, 

1.  Because  it  was  merely  colorable,  and  executed  solely  to 
give  jurisdiction  to  this  court. 

2.  Because  there  was  no  sufficient  proof  of  the  delivery  of 
the  deed. 

The  objection  was  overruled,  and,  the  court  thinks,  cor- 
rectly. 
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It  was  contended  that  a  deed  merely  colorable  passed  no 
title  to  the  plaintiff.  But  we  are  of  opinion  that  by  this  deed 
the  legal  title  was  vested  in  him,  and  that  the  ground  of  objec- 
tion is,  that  he  is  not  the  real  but  merely  nominal  party  to  the 
controversy,  the  real  party  being  a  citizen  of  this  State.  Had 
this  objection  been  taken  by  plea  in  abatement,  it  would  have 
been  sustained.  But  the  defendants  having  omitted  to  inter- 
pose it,  cannot  now  avail  themselves  of  the  defense.  Such 
has  been  the  ruling  of  the  Supreme  Court,  where  the  citizen- 
ship of  the  parties  to  the  record  has  been  sought  to  be  shown 
on  a  trial  of  the  merits,  and  the  same  rule  applies  where  a 
similar  fact  is  attempted  to  be  proved  with  regard  to  the  real 
party  to  the  controversy. 

The  expediente  of  one  William  Castro  was  next  introduced 
by  the  plaintiff.  It  was  proved  to  have  come  from,  and  to  be 
a  part  of  the  Mexican  archives  in  the  surveyor-general's 
office,  and  contained  a  copy  grant,  and  desmo  of  a  ranch 
directly  bounding  on  the  San  Leandro  ranch,  and  was  offered 
to  show  the  line  recognized  by  the  Mexican  authorities  at  the 
time,  as  the  line  which  on  one  side  bounded  the  ranch  of  San 
Leandro. 

It  was  objected  to  and  the  objection  overruled,  as  the  court 
thinks,  correctly. 

The  plaintiff  then  introduced  several  witnesses  to  establish 
what  are  called  the  Eodeo  boundaries  of  the  San  Leandro. 
This  wks  objected  to,  and  the  objection  overruled.  The  ques- 
tion as  to  these  boundaries  will  be  discussed  hereafter.  The 
genuineness  of  the  grant  was  assailed  by  defendants,  by  the 
introduction  of  the  testimony  of  one  Marcus  Esquilla ;  who 
deposed  that  in  the  spring  of  1849,  he  had  a  conversation 
with  the  grantee,  Estudillo,  in  which  the  latter  showed  witness 
the  title-papers  to  the  rancho,  which  were  not  signed,  and  the 
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reason  assigned  by  Estudillo  for  their  not  having  been  signed 
was,  that  the  goyemment  would  not  make  a  grant  until  he, 
Estudillo,  had  effected  some  settlement  with  the  Indians ;  that 
the  said  papers  formed  what  is  called  an  expediente,  and 
included  the  form  of  a  grant,  which  was  not  signed ;  that  said 
Estudillo,  told  witness  these  were  all  his  title-papers.  The  con- 
versation is  alleged  to  have  taken  place  in  the  spring  of  1849. 
To  discredit  this  testimony,  a  witness  (Felipe  Fierro)  was  sworn, 
who  deposed  that  he  was  well  acquainted  with  Esquilla,  and 
corresponded  with  him  about  his  business  until  his  death,  and 
subsequently  with  his  brother;  that  in  May,  1850,  both 
Estudillo  and  Esquilla  happening  to  be  in  the  store  of  witness, 
the  latter  asked,  '^  Who  (meaning  Estudillo)  that  gentleman 
was  ? "  Witness  did  not  introduce  the  parties.  It  is  evident 
that  if  Esquilla  did  not  know  Estudillo  in  May,  1850,  he  could 
not  have  had  the  conversation  with  him  he  swears  to,  in  the 
preceding  year.  But  still,  it  is  better  to  view  the  testimony  of 
the  discrediting  witness  as  erroneous  as  to  the  time,  and  con- 
sider the  fact  of  such  conversation  as  established  by  the 
evidence  of  Esquilla.  Still,  the  recollection  of  a  witness  as  to 
flEpoken  works  of  several  years  standing  are  to  be  received  with 
caution,  when  the  testimony  which  has  been  given  of  the 
original  grant  is  considered.  The  witness  may  be  prepared  to 
swear  that  a  party  had  said  the  papers  exhibited  were  all  the 
papers  in  his  possession ;  still,  there  may  have  been  misap- 
prehension as  to  what  was  said,  or  in  fact  all  the  papers  may 
not  have  been  exhibited. 

Again,  the  reason  which  the  witness  assigns  as  the  one 
given  by  Estudillo  for  the  non-'signature  of  the  grant,  to  wit, 
that  he  had  omitted  to  settle  with  the  Indians,  is  not  in  unison 
with  the  practice  of  making  grants  subject  to  the  Indian  rights. 

It  is  further  contradicted  by  the  fact  in  this  case,  that  the  grant 
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is  made  to  exclude  the  possessions  of  the  Indians.  A  previous 
settlement,  therefore,  in  relation  to  them,  was  not  indispensably 
necessary  to  the  issue  of  the  grant.  To  divest  title  on  such 
testimony,  where  the  counter  evidence  is  as  strong  as  it  is  in 
this  case,  would  be  to  decide  contrary  to  the  weight  of 
evidence. 

Governor  Alvarado  swears  he  issued  the  grant.  The 
expediente  from  the  archives  proclaims,  and  the  long  posses- 
sion of  the  grantee  under  it  tends  to  prove,  its  genuineness. 
Jose  Berreyesa  stated  that  he  had  seen  the  original  grant  in 
1843,  and  proves  the  signatures  of  both  Alvarado  and  Jimeno. 
John  B.  Ward  swears  that  he  had  seen  the  grant,  and  also 
proves  the  signature  of  Alvarado ;  and  lastly,  John  Saunders 
swears  to  have  been  in  possession  of  the  grant.  In  view  of 
all  the  testimony,  and  acting  as  jurors,  we  find  that  the  signa- 
tures to  the  grant  have  been  established. 

Having  stated  the  rulings  of  the  court  and  the  objections 
of  counsel  thereto,  during  the  trial,  we  proceed  to  consider  the 
merits  of  the  case,  and  the  evidence  which  establishes  the 
possession  of  plaintiff,  and  its  extent.  / 

It  is  ascertained  that  long  previously  to  the  intrusion  of  the 
defendants,  the  grantee  and  those  who  claimed  imder  him  had 
been  in  possession  of  the  tract  sued  for ;  that  from  1837  to 
1842  the  grantee  had  resided  on  the  rancho  known  as  the  San 
Leandro ;  he  had  built  a  house  upon  it,  resided  thereon,  and 
stocked  it  with  cattle ;  his  possession  previously  to  the  issue  of 
the  grant  had  not  only  been  recognized,  but  actually  authorized 
by  the  Mexican  government ;  and  in  1842,  when  he  obtained 
his  grant,  the  general  limits  of  his  land  were  notorious.  It  is 
proved  by  numerous  witnesses  that  both  before  and  after  the 
grant,  the  tract  he  occupied,  and  was  recognized  as  possessing, 
was  the  San  Leandro  Bancho,  of  which  the  notorious  and 
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undisputed  boundaries  were  the  two  arroyos  of  the  San 
Leandro  and  San  Lorenzo,  the  hills,  and  the  bay,  and  to  have 
been  with  his  family  as  notoriously  and  completely  in  the 
occupancy  of  it  as,  according  to  the  customs  of  the  country, 
any  Califomian  could  be.  He  occupied  it  until  his  death,  in 
1862,  and  stocked  it  with  cattle  marked  with  his  brand.  No 
one,  save  a  few  Indians,  lived  on  or  occupied  any  portion  of  his 
land ;  and  over  the  whole  tract  he  asserted  all  those  rights 
which  at  that  time  could  have  been  asserted  by  the  proprietor 
of  land  in  California.  He  cultivated  portions  of  it,  in  the 
neighborhood  of  his  house,  and  near  the  San  Leandro  creek. 

Li  1842,  the  witness  Valencia,  took,  by  permission  of 
Estudillo,  her  father-in-law,  cattle  to  pasture  on  the  rancho, 
which  were  kept  on  the  tract  between  the  two  creeks ;  and, 
-with  the  consent  of  Estudillo,  her  husband  cultivated  a  portion 
of  the  land  on  the  San  Lorenzo  creek.  From  the  whole 
tract  the  cattle  of  Estudillo  were  gathered;  and  on  the 
stock  running  within  its  limits  he  exercised  all  the  rights 
of  ownership.  For  the  purpose  of  showing  the  nature  and 
extent  of  his  possession,  the  plaintiflF  introduced  testimony  to 
establish  what  are  termed  the  "rodeo  boundaries"  of  his 
ranch.  The  nature  of  these  requires  explanation.  The 
extensive  tracts  of  land  belonging  to  the  former  inhabitants 
of  this  country  were  never  separated  from  each  other  by 
inclosures.  But  a  small  portion  of  the  large  extent  owned  by 
the  rancheros  was  put  under  cultivation  ;  and  their  herds  of 
horses  and  cattle,  in  which  their  principal  wealth  consisted, 
roamed  at  large  over  the  extensive  tracts  conceded  to  them  by 
the  government.  At  a  certain  season  of  each  year,  however, 
the  cattle  were  collected  from  the  limits  of  the  rancho,  at  a 
place,  usually  near  its  center,  called  the  "  rodeo "  ground. 
Here  the  young  cattle  were  branded  with  the  mark  of  the 
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owner,  and  the  whole  herd  were  confined  for  a  short  period, 
to  habituate  them  to  the  spot,  and  insure  their  return  at  the 
ensuing  season.  The  proof  of  ownership  furnished  by  the 
brand  on  the  animals,  seems  to  have  been  universally  re- 
spected ;  and  wherever  the  cattle  might  wander,  they  could 
be  reclaimed  by  the  owner.  The  young,  imbranded  cattle, 
which  still  followed  the  mother,  were  recognized  as  belonging 
to  the  owner  of  the  latter ;  but  there  were  many  which  had 
no  mark,  and  having  ceased  to  follow  the  mother,  mingled 
indiscriminately  with  the  herd.  These  were  called  arijanasy 
and  by  the  custom  of  the  country  were  deemed  to  belong  to 
the  owner  of  the  ranch  on  which  they  were  found.  In  driving, 
therefore,  the  cattle  to  the  rodea,  the  vaqueros  were  required 
to  observe  scrupulously  the  boundaries  of  the  ranch,  for  only 
the  orijanaa  found  within  them  were  considered  as  belonging 
to  the  proprietor  giving  the  rodeo.  That  these  boundaries 
were  generally  respected,  is  proved  by  several  witnesses.  To 
drive  cattle,  on  the  occasion  of  a  rodeo,  from  a  neighbor's  land 
being  considered,  as  stated  by  one  of  them,  "worse  than 
squatting."  The  observance  of  the  boundaries  was  not  se- 
cured by  the  customs  of  the  country  alone ;  for  the  neighboring 
rancheros  were  always  invited  to  be  present  when  a  rodeo 
was  to  be  given,  and  attended  on  horseback  to  observe  the 
limits  from  which  the  cattle  were  driven,  and  to  reclaim  any 
of  their  own  that  might  have  mingled  with  the  herd.  The 
rodeo  boundaries  of  a  ranch,  or  the  limits  from  within  which 
all  the  cattle  upon  it  were  collected  together,  thus  became 
generally  known  ;  and  when,  a^  in  the  case  at  bar,  they  have 
been  recognized  and  acted  upon  for  a  long  series  of  years, 
they  aflford  the  best,  if  not  the  only  evidence  of  the  limits  of 
an  actual  occupation,  which  the  habits  of  the  people  permitted 
them  to  furnish.    To  exact  of  proprietors  using  their  lands  for 
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purposes  so  different  from  tliose  to  which  we  apply  them, 
evidence  of  actual  occupation  by  inclosures  or  cultivation  of 
the  soil,  would  be  to  demand  what  could  never  be  afforded. 
There  is  surely  no  magic  in  a  fence.     In  a  country  where  land 
is  owned  in  small  parcels,  and  usually  inclosed,  such  inclosure 
affords  unmistakable  evidence  of  appropriation  and  occupancy. 
When,  therefore  a  right  is  claimed  to  have  been  acquired  by 
an  adverse  possession  without  color  of  written  title,  the  party 
is  restricted  to  the  land  the  exclusive  right  to  which  he  has 
asserted  notoriously  by  inclosing  or  cultivating  it.    The  fence 
or  cultivation,  of  themselves,  confer  no  title.    They  only  afford 
evidence  of  the  intention  to   assert  a  right  to  the  land  in- 
cluded within  them.    The  same  evidence  is  afforded  by  an 
entry  on  and  occupation  of  a  part  of  a  tract  of  land  under 
color  of  a  written  title  to  the  whole.    For  in  that  case,  a  party 
is  deemed  to  be  in  possession  up  to  the  limits  of  his  deed. 
But  other  acts  equally  significant  of  the  parties'  intention 
(being  the  strongest  that  circumstances  admit),  may  have  the 
same  effect.    Where,  by  the  customs  of  a  country,  acts  of 
ownership  have  been  exercised,  and  the  land  within  certain 
limits  recognized  as  claimed  by  those  acts.     Where  the  party 
has  used  and  possessed  the  land  in  the  only  way  in  which  an 
owner  would  use  and  possess  it,  and  as  none  but  an  owner 
■would  use  it ;  where  the  limits  of  the  land  to  which  he  thus 
asserts  his  rights  are  notorious,  and  have  been  recognized  for  a 
series  of  years,  and  undisputed, — ^it  seems  to  us  that  such  facts 
furnish  evidence  of  a  possession  as  satisfactory  as  if,  according 
to  the  customs  of  an  old  and  settled  country,  a  fence  had  been 
built  about  it ;  and  sufScient  to  enable  a  party  to  maintain  his 
right  to  it  in  a  court  of  justice,  against  intruders  who  have 
entered  not  only  without  pretense  of  title,  but  in  open  viola- 
tion of  law.    In  this  case,  the  rodeo  boundaries  are  clearly 
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shown  to  have  been  established  and  recognized  by  the  neigh- 
bors of  Estndillo,  from  a  period  long  anterior  to  the  acquisition 
by  the  United  States  of  this  country.  By  the  ascertainment 
of  these  boundaries,  the  plaintiff  has  established  the  actual 
extent  of  his  actual  possession.  To  fortify  the  evidence  of 
possession,  testimony  was  adduced  to  prove  that  in  1853, 
shortly  after  the  death  of  Estudillo,  his  representatives,  who 
continued  to  reside  on  the  land,  rented  a  portion  of  it,  about 
three  hundred  acres,  to  one  Joseph  Demont,  who  entered  into 
possession.  This  land  was  inclosed  by  a  fence,  and  includes 
the  land  upon  which  one  of  the  defendants,  and  a  portion  of 
the  land  upon  which  another,  have  "  settled." 

In  the  same  year,  and  after  the  encroachments  of  American 
settlers  had  taught  them  the  virtue  of  a  fence,  the  representa- 
tives of  Estudillo  employed  one  J.  C.  Pelton,  who,  under  their 
direction  fenced  in  several  thousand  acres,  and  erected  on  the 
land  some  six  or  seven  houses.  The  fences  and  houses  have 
been  burnt  by  accidental  fire ;  and  a  portion  of  the  land  is 
now  occupied  by  some  of  the  defendants  to  this  action. 
Recapitulating,  then,  the  evidence  as  to  possession,  we  find 
that  Estudillo,  the  grantee,  went  into  possession  in  1837.  In 
1839  he  obtained  a  provisional  license  to  continue  in  possession, 
from  the  governor.  That  in  1842  he  obtained  a  grant,  from 
the  date  of  which  he  has  occupied  and  claimed  the  ranch  of 
San  Leandro,  with  well-known  boundaries.    That  he  built  a 

•  

house  upon,  and  cultivated  portions  of  the  land.  That  he  had 
his  fields,  corrals,  and  rodeos.  That  his  cattle  roamed  over  it, 
bearing  his  brand,  and  were  herded  upon  it  by  his  vaqueros. 
That  at  stated  periods,  according  to  the  recognized  customs  of 
the  country,  his  cattle  were  driven  together  from  the  external 
limits  of  the  ranch ;  and  that  in  every  way  in  which  a  Cali- 
fornian  could  use  land,  he  exercised  acts  of  ownership  over  it. 
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That  the  ranch  was  recognized  a&  being  in  his  possession ;  and 
BO  notorious  was  the  fact,  that  an  old  resident  of  the  country 
swears,  "  that  it  was  so  fixed  in  his  mind  that  he  was  the 
owner  that  he  took  it  for  granted." 

After  the  death  of  Estudillo,  we  find  his  representatives  * 
residing  upon  and  claiming  the  whole  of  it ;  and,  though 
intrusions  soon  comntenced,  in  the  hope  of  retaining  it  renting 
a  portion  of  it,  and  surrounding  with  fences  several  thousand 
acres,  portions  of  which  are  now  "  settled"  upon  as  "  vacant 
public  lands." 

K  the  foregoing  facts  do  not  constitute  possession,  then  no 
occupancy  can  be  established  by  a  California  ranchero ;  for 
nothing  short  of  actual  inclosure  or  cultivation  would  suffice. 
We  consider  the  evidence  sufficient  to  establish  a  prior  and 
peaceable  possession,  and  its  extent,  so  as  to  authorize  the 
plaintiff  to  maintain  this  action.  The  rodeo  boundaries  have 
been  estajblished  so  clearly  by  the  testimony,  that  the  plaintiff 
might  have  recovered  to  the  extent  of  them.  But  he  has 
himself  introduced  a  written  title,  and  to  that  we  must  look. 
The  grant  calls  for  the  boundaries  of  the  ranch, — the  arroyos  of 
San  Leandro  and  San  Lorenzo  on  the  north  and  south ;  on 
the  west,  the  bay ;  and  on  the  east,  the  derramadoresj  or 
springs  of  water,  and  from  thence  a  line,  southerly,  drawn 
to  the  San  Lorenzo  so  as  to  exclude  the  possessions  of  the 
Lidians.  These  limits  on  the  east  are  considerably  within  the 
line  of  the  crest  of  hills  which,  according  to  the  testimony, 
forms  the  eastern  rodeo  boundary.  But  the  plaintiff  producing 
this  grant,  must  be  restricted  to  the  boundaries  thereon  desig- 
nated. At  the  time  of  the  grant,  one  or  two  Indian  families 
inhabited  an  adobe  house  on  the  land  at  the  base  of  the  eastern 
hills,  and  had  some  cultivation  near  the  house,  and  at  a  bend 
of  the  San  Lorenzo,  at  a  point  called  "  Paso  Viejo."    It  is  not 
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easy  to  ascertain  what  at  that  time  was  the  precise  extent  of 
the  Indian  possessions.  It  is  practicable,  however,  to  adopt  a 
line  which  will  exclude  the  land  which,  under  any  reasonable 
view  of  the  evidence,  they  could  have  occupied.  With  the 
exception  of  the  uncertainty  which  attends  the  precise  location 
of  this  eastern  line,  the  boundaries  of  the  ranch  have  been 
ascertained  by  proof  of  what  we  consider  as  complete  posses- 
sion as  could  be  furnished  by  any  California  ranchero.  The 
quantity  of  land  granted  to  Estudillo  was  one  league,  a  little 
more  or  less.  It  appears  from  the  testimony,  that  the  actual 
quantity  exceeds  that  amount  but  a  fraction ;  and  may  be 
deemed  to  be  covered  by  the  words  *'  more  or  less,"  inserted  in 
the  grant.  The  complete  possession  of  all  the  land  to  the 
extent  of  three  of  the  boundaries,  and  beyond  the  fourth,  is 
established  by  proofs.  It  remains  to  inquire,  after  restricting 
the  last-mentioned  line  to  that  called  for  in  the  grant,  which 
of  the  defendants  are  intruders  upon  it.  A  stipulation  by  the 
parties  has  been  filed,  in  which  it  is  agreed  that  the  defendants 
respectively  occupy  the  several  tracts  designated  by  their 
names  on  a  map  marked  A,  to  which  reference  is  made.  On 
inspecting  this  map,  we  find  some  of  the  defendants  in  the 
occupancy  of  land  which  at  the  time  of  the  grant  was  probably 
in  the  possession  of  the  Indians.  We  shall  therefore  direct  a 
verdict  of  "  Not  Guilty "  against  them.  Against  those  who 
are  clearly  in  possession  of  land  not  excluded  by  the  grant  by 
reason  of  the  Indian  possessions,  a  verdict  of  "  Guilty "  must 
be  rendered.  We  have  fixed  the  line  according  to  the  limits 
as  ascertained  by  the  testimony  in  this  case,  leaving  its  precise 
location  to  be  established  hereafter  as  between  the  government 
and  the  parties  interested  in  its  precise  location. 

The  attorneys  of  the  plaintiff  will  draw  the  form  of  a  ver- 
dict for  signature  in  favor  of  William  Campbell  and  William 
Carhart,  and  against  all  the  other  defendants,  who,  by  the 
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stipulation  entered  into,  it  is  agreed  are  in  possession  of  the 
premises. 

After  the  opinion  of  the  court  had  been  read,  the  counsel 
for  the  defendants  moved  the  court  to  reconsider  so  much 
thereof  as  related  to  the  eastern  boxmdary  line  of  the  ranch, 
whereupon  the  court,  after  argument  of  counsel,  took  the  same 
under  advisement,  and  afterwards  delivered  the  following, 
affirming  the  former  opinion  of  the  court : 

In  this  case  we  have  been  asked  by  defendant's  counsel  to 
reconsider  our  views  in  relation  to  the  location  of  the  eastern 
line  of  the  San  Leandro  ranch.  The  line,  as  fixed  by  us, 
excludes  two  of  the  defendants  and  includes  the  others ;  and 
it  is  urged  that  a  re-examination  by  the  court  may  result  in 
6o  giving  the  line  as  to  exclude  from  the  operation  of  the 
verdict  an  additional  number  of  the  defendants.  We  have 
carefully  examined  this  question,  and  now  give  the  result. 
"We  are  free  to  confess  that  the  precise  location  of  the  eastern 
line  is  not  easy  of  accurate  ascertainment.  This  arises  from 
the  difficulty  of  establishing  with  precision  the  exact  extent 
of  the  Indian  possessions  at  the  time  of  the  issue  of  the 
graQt.  The  testimony  on  this  point  is  conflicting ;  but  after 
a  careful  review  of  it  our  conclusion  is,  that  the  possessions 
of  the  Indians  were  confined  to  the  adobe  house  which  they 
occupied,  and  its  immediate  vicinity,  and  to  some  cultivated 
spots  of  land  near  the  bend  of  the  San  Lorenzo  Creek,  at  a 
point  known  as  the  "  Paso  Viejo."  Numerous  witnesses  con- 
fijie  them  to  those  points.  One  or  two  of  the  witnesses  testify 
to  a  small  cultivation  almost  due  west  from  the  springs,  and 
about  half  a  mile  therefrom.  But  this  is  opposed  by  many  wit- 
nesses, and  is  repudiated  by  the  fact  that  to  run  the  line  so  as 
to  take  in  this  isolated  spot  would  be  to  so  distort  the  line,  as 
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we  consider  it  designated  on  the  map,  as  almost  to  destroy  its 
identity.  The  defendants'  counsel,  in  his  brief,  relies  on  a  line 
deposed  to  by  one  of  the  witnesses,  Ignacius  Peralta.  That 
this  line  was  not  intended  to  separate  the  Indian  possessions 
from  the  land  of  Estudillo  is  evident,  because  the  witness  tells 
us  that  he  knew  the  ranch  of  Estudillo  in  1840,  1841,  1842, 
and  1843,  and  that  he  knew  no  line  dividing  the  land  of  Estu- 
dillo from  that  of  the  Indians,  although  the  witness  had  lived 
for  twelve  years  within  two  hundred  varas  of  Estudillo.  Tlie 
line  which  the  witness  deposes  to  is  evidently  a  line  known  in 
the  case  as  the  "  longitude  line,"  which,  with  the  "  latitude 
line,"  were  run  by  the  functionary  Fernandez  for  the  informa- 
tion of  Governor  Alvarado.  This  line  of  longitude,  denomina- 
ted in  the  counsel's  brief,  the  "  Peralta  line,"  is  urged  as  the 
line  delineated  in  the  desino  of  Estudillo's  expediente,  and  de- 
scribed in  the  grant.  This  line  is  designated  in  the  grant,  using 
the  words  into  which  the  original  has  been  rendered  by  the 
counsel,  "  a  line  on  the  east  by  the  spillings  of  the  springs  that 
are  near  the  house  occupied  by  the  Indians,  and  on  the  south 
by  a  line  drawn  from  thence  to  the  San  Lorenzo  so  as  to  ex- 
clude the  land  occupied  by  the  Indians  which  are  located 
there."  Assuming  this  translation  to  be  correct,  there  are 
objections  which  oppose  themselves  to  the  location  of  this 
specific  line. 

1.  To  adopt  it  would  be  taking  a  part  of  two  lines  designa- 
ted on  the  desino  to  form  the  boundary,  viz. :  the  line  of  lati- 
tude to  the  springs,  and  thence  leaving  that  line,  to  adopt  the 
line  of  longitude  from  that  point  to  the  mouth  of  the  San 
Lorenzo  creek. 

2.  Such  line  must  at  the  springs  diverge  to  the  west,  and 
run  to  the  mouth  of  said  creek,  instead  of  running  to  the  creek 
as  called  for ;  this  would  be  to  repudiate  the  creek  as  a  bound- 


FOR    THE    DISTRICTS    OF    CALIFORNIA-  139 

Boyreau  v.  Campbell  et  td, 

ary,  whereas  the  dedno  has  written  on  it  all  along  that  creek 
these  words,  "  Arroyo  de  San  Lorenzo  lindero  con  San  Jose ;" 
thus  distinctly  declaring  the  line  of  that  creek  to  be  the  bound- 
ary between  the  ranch  and  San  Jose. 

3.  This  line  would  exclude  a  considerable  portion  of  land 
intermediate  the  springs  and  the  creek,  which,  confessedly,  has 
never  been  in  the  possession  of  the  Indians. 

4.  It  is  not  probable  that  the  grant  would  call  for  the  creek 
parallel  as  it  runs  to  the  opposite  creek  of  San  Leandro,  as  the 
termmvs  of  the  line  called  for,  instead  of  its  mouth,  if  the 
latter  was  intended. 

These  are  some  of  the  difficulties  which  suggest  that  this 
longitude  line  is  not  the  one  designated  on  the  map.  There 
are  other  considerations,  growing  out  of  the  grant  itself.  To 
arrive  at  a  correct  translation  of  it,  we  have  invoked  the  aid  of 
competent,  skillful,  and  disinterested  persons.  The  defendants 
have  rendered  the  words  "  por  la  parte  del  Sud,"  in  the  grant 
as  meaning  "  on  the  south,"  equivalent  for  the  southern  bound- 
ary. Now,  we  understand  these  words  in  the  connection  in 
which  they  are  used,  to  be  translated  differently ;  and,  further, 
we  consider  that  by  the  terms  of  the  grant,  the  line  to  be  run 
from  the  springs  of  water  is  to  be  a  straight  line.  The  grant, 
including  the  words  "  por  U  parte  del  Sud,"  calls  for  the  bound- 
ary on  the  east, — the  drawings  {derrcmhadores)  of  the  springs  in 
the  lands  occupied  by  the  Indians  settled  there,  from  this  point 
in  a  straight  line  towards  the  south,  to  the  Arroyo  de  San 
Lorenzo,  without  including  the  land  cultivated  by  the  Indians. 
By  this  description  the  line  is  delineated  as  a  "  straight  line  " 
from  the  starting  point  to  the  creek,  deflecting  only  so  far  as  to 
exclude  the  Indian  possessions.  Calling  for  a  "  straight  line," 
it  would  seem  that  a  direct  one  was  intended,  departing  only 
from  a  direct  line  to  the  extent  of  excluding  the  Indian  posses- 
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sions.  Now,  the  line  of  longitude  would,  if  adopted,  traverse 
the  greatest  distance  which  at  any  point  intervenes  between  the 
starting  point  and  the  creek,  viz.,  its  mouth. 

Again,  the  line  called  for  by  the  grant  is  to  go  south ;  and 
the  longitude  line,  if  adopted,  would  run  west  from  the  demrni- 
adores  to  the  mouth  of  the  creek.  We  have  seen  that  the  map 
itself  calls  for  the  San  Lorenzo  as  the  boundary  in  terms,  and 
by  having  in  writing  on  its  face  along  the  creek,  the  words  we 
have  quoted.  Again,  in  the  report  of  Jose  Castro  to  the  gov- 
ernor, it  is  stated  that  the  Mexican  functionary  Fernandez,  had 
delineated  two  lines  on  the  desino^  one  of  longitude  and  the 
other  of  latitude,  leaving  the  selection  to  his  Excellency.  By 
his  marginal  decree,  the  governor  selects  the  line  north  and 
south  as  the  line  of  W.  Castro's  land.  This  line,  it  is  true,  was 
selected  some  time  prior  to  the  grant  to  Estudillo ;  but  it  serves 
to  show  the  understanding  of  the  government  as  to  the  dividing 
line  between  the  land  granted  and  the  adjoining  land.  This 
line  is  not  only  delineated  on  the  map  which  accompanies  the 
eoDpediente  of  William  Castro,  but  is  found  also  on  that  of  the 
expediente  of  Estudillo  when  he  obtained  the  grant  for  the 
adjoining  land.  Governor  Alvarado,  who  issued  the  grant, 
swears  to  the  San  Lorenzo  as  the  southern  boundary.  Numer- 
ous witnesses  depose  to  the  same  fact.  Ignatius  Peralta,  one 
of  the  defendants'  witnesses,  states  that  for  a  long  period  he 
lived  in  the  immediate  vicinity  of  Estudillo,  and  that  during 
that  time  the  pasturage  of  Estudillo's  cattle  extended  over  the 
plain  up  to  the  San  Lorenzo  on  the  one  side,  and  the  San  Lean- 
dro  on  the  other.  Durante  Valencia,  a  witness,  states  that  in 
1842,  with  the  permission  of  Estudillo,  she  cultivated  lands 
on  the  bank  of  the  San  Lorenzo  ;  and  another  witness, 
A.  C.  Smith,  deposes  that  in  1851  Estudillo  had  forty  acres  in 
barley  on  the  same  creek.    The  occupancy  of  Estudillo  up  to 
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the  San  Lorenzo,  and  its  notoriety  as  the  southern  boundary, 
have  been  established  by  testimony.  These  facts  connected 
"with  what  we  consider  the  correct  interpretation  of  the  grant, 
confirms  us  in  the  conclusion  that  the  line  approximating  to 
what  is  termed  the  adobe  line ;  is  the  true  line ;  and  the  most 
careful  examination  of  the  testimony  and  the  language  of  the 
grant,  have  brought  us  to  the  conclusion  that  protection  has 
been  afforded  to  tlie  former  Indian  possessions  by  fixing  the 
line  designated  in  the  grant  as  the  eastern  boundary,  by  which 
all  the  defendants,  save  Campbell  and  Carhart,  have  been 
brought  within  the  limits  of  the  San  Leandro  ranch. 

Saimders  (&  Hephum^  for  plaintiff. 

A.  M,  Crcme  and  TJwmpdon  Oa/mpbeU^  for  defendants. 

Affirmed,  21  Howard,  228,  on  a  coUateral  point    Ko  decision  giyen  on  the 
rulings  of  the  court  below,  on  the  law  and  facts  of  the  case. 
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FRIEDMAN  V.  QOOBWm  et  al. 
U.  /8.  Circuit  Cov/rt^  July  Terrriy  1856. 

The  title  to  the  premises  in  dispute  was  in  the  United  States^  until  the  admission 
of  California  into  the  Union. 

Intermediate  the  treaty  of  Guadaloupe  Hidalgo  and  the  admission  of  California 
into  the  Union,  no  military  officer  of  the  United  States  could  make  any 
alienation  of  the  public  land. 

On  the  admission  of  California  into  the  Union,  she  became  the  proprietor  of  the 
land  in  dispute. 

The  sovereign  may,  although  an  individual  can  not,  render  valid  a  void  act. 

The  name  of  a  grantee  is  not  essential  to  the  validity  of  a  deed.  A  grant  may 
be  made  to  classes  of  persons,  if  sufficiently  designated  by  a  detcHptio  person- 
arum. 

The  act  of  the  legislature  of  this  State,  approved  May  18,  1858,  was  a  legislative 
grant. 

Where  a  grant  made  by  government  refers  in  general  terms  to  a  certainty,  it  is 
the  6am«  as  if  the  certainty  had  been  expressed  in  the  grant,  though  it  be 
not  matter  of  record,  but  lie  in  averment  by  matter  in  pais. 


This  cause  came  on  to  be  heard  on  complaint  and  general 
answer,  upon  an  agreed  statement  of  facts  in  the  nature  of  a 
special  verdict,  by  consent  of  parties.    It  is  in  h(Bc  verba  : 

1st.  That  the  premises  sued  for  are  situated  upon  the  navi- 
gable tide-waters  of  the  Bay  of  San  Francisco,  in  the  State  of 
California,  which  bay  is  an  arm  of  the  sea,  in  which  the  tide 
regularly  ebbs  and  flows ;  that  the  said  premises  are  within 
the  limits  of  the  water-line  front  of  the  city  of  San  Francisco, 
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as  defined  in  and  by  a  certain  act  of  the  legislature  of  the 
State  of  California,  entitled  "  An  act  to  provide  for  the  dispo- 
sition of  certain  property  of  the  State  of  California,"  passed 
March  26, 1851,  and  were  below  usual  high-water  mark  at  the 
time  California  was  admitted  into  the  Union,  and  so  continued 
below  high-water  mark,  and  covered  by  water,  at  the  date 
of  the  passage  of  the  said  act  of  the  California  legislature. 

2d.  That  by  virtue  of  a  sale,  made  in  accordance  with  an 
act  of  the  legislature  of  the  State  of  California,  passed  May 
18,  1853,  entitled,  "An  act  to  provide  for  the  sale  of  the 
interest  of  the  State  of  California  in  the  property  within  the 
water-line  front  of  the  city  of  San  Francisco,"  as  defined  in 
and  by  the  act  entitled,  "  An  act  to  provide  for  the  disposition 
of  certain  property  of  the  State  of  California,"  passed  March 
26, 1851,  and  certain  mesne  conveyances,  the  plaintiff  became 
seized  of  all  the  right,  title,  and  interest  in  the  premises,  on 
the  18th  February,  1854,  which  the  State  of  California  had 
on  the  20th  October,  1853,  the  date  of  the  commissioners'  sale, 
in  and  to  the  premises  sued  for,  and  still  continues  so  seized. 
The  said  acts  of  March  26,  1851,  and  March  18, 1853,  are  con- 
tained in  the  published  statutes  of  California,  and  are  hereby 
made  a  part  of  this  special  verdict,  with  the  same  effect  as  if 
said  acts  were  herein  set  forth.    That  the  defendants  have 

been  in  the  adverse  possession  of  the  premises  since  the 

day  of  December,  1855,  and  now  hold  the  same. 

On  the  27th  day  of  September,  1849,  a  lease  by  deed  was 
made  by  Captain  E.  D.  Keyes,  of  the  3d  Regiment  of  Artillery 
of  the  U.  S.  Army,  and  then  commanding  officer  of  the  post 
at  San  Francisco,  Upper  California,  to  Theodore  Shillaber,  of 
certain  lands  then  and  ever  since  known  as  the  "  Government 
Keserve,"  of  which  the  premises  sued  for  in  this  action  are  a 
part.    The  lease  is  then  set  out  in  totidem  verbis.    (It  is  only 
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necessary  to  understand  that  the  lease  was  made  by  the  officer 
above  named  to  the  said  Theodore  Sliillaber,  for  the  term  of 

ten  years.)    On  the  day  of  December,  1849,  the  said 

lease  was  by  a  writing  thereon,  approved  and  ratified  by 
Brevet  Brigadier  General  Bennett  Riley,  Governor  of  California; 
and  afterwards,  Alexander  H.  H.  Stuart,  Secretary  of  the 
Interior,  under  the  seal  of  his  department,  made  the  following 
indorsement,  to  wit,  "  I  hereby  ratify  and  confirm  the  within 
lease,  on  the  part  of  the  United  States."  The  said  Shillaber 
afterwards,  by  deed  bearing  date  on  the  11th  day  of  April, 
1851,  assigned  the  said  lease,  and  conveyed  all  his  right  under 
the  same  to  the  leased  premises,  to  Joseph  C.  Palmer,  Charles 
"W.  Cook,  George  W.  Wright,  and  Edward  Jones,  who  consti- 
tute the  firm  of  Palmer,  Cook  &  Co.  On  the  26th  day  of 
March,  1851,  the  legislature  of  California  passed  an  act, 
entitled,  "An  act  to  provide  for  the  disposition  of  certain 
property  of  the  State  of  California ;"  which  said  act  is  hereby 
incorporated  in  this  special  verdict,  with  the  same  effect  as  if 
fully  set  forth.  The  lands  sued  for  in  this  action  are  above  the 
valae  of  two  thousand  dollars,  and  are  part  of  the  lands  men- 
tioned in  the  secolid  section  of  said  act  as  "the  property 
known  as  the-  Government  Reservation ;"  and,  by  a  series  of 
intermediate  conveyances,  the  defendants  are  invested  with 
and  seized  of  all  the  title  which  Palmer,  Cook  &  Co.  derived 
from  the  said  lease  to  Shillaber  and  the  assignment  thereof  to 
them,  and  the  said  act  of  the  legislature  of  California,  passed 

March  26, 1851,  for  an  unexpired  term,  beginning  on  the 

day  of  December,  ,  and  ending  on  the day  of  De- 
cember, 1847. 

It  is  hereby  stipulated  that  the  foregoing  statement  shall 
be  taken  a^d  accepted  as  the  special  verdict  of  a  jury  in  this 
action,  and  shall  be  entered  on  the  record  as  such.    And  the 
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coiirt  shall  determine  the  law  arising  thereupon,  and  ente^ 
judgment  for  plaintiff  or  defendants,  as  it  may  determine  the 

law.  GlUTTENDEN  &  L^QE, 

Attorneys  for  Plaintiff. 

LocKwooD  &  Wallace, 

Attorneys  for  Defenckmts. 

McAllister,  J. — ^The  plaintiff  sues  in  ejectment  for  certain 
premises  described  in  his  complaint,  and  rests  his  title  upon 
the  rights  acquired  under  a  sale  made  of  the  premises  sued  for, 
under  and  by  virtue  of  an  act  of  the  legislature  of  the  State 
of  California,  passed  on  the  18th  day  of  May,  1853,  entitled 
"  An  Act  to  provide  for  the  sale  of  the  interest  of  the  State  of 
California  in  the  property  within  the  water-line  front  of  the 
city  of  San  Francisco,  as  defined  in  and  by  the  act  entitled 
'  An  Act  to  provide  for  the  disposition  of  certain  property  of 
the  State  of  California,'  passed  March  26, 1851."  (Comp.  Laws 
Cal.  T67.)  The  defendants  rely  for  the  defense  of  their  title, 
on  an  act  of  the  same  legislature,  passed  previously,  on  the 
26th  March,  1851.    {Ibid.  764.) 

The  superiority  of  title  depends  upon  the  solution  of  two 
questions : 

1.  In  whom  was  the  title  to  the  disputed  premises  on  the 
26th  day  of  March,  1851,  at  which  time  the  elder  title  of  the 
defendants  accrued  ? 

2.  What  was  the  legal  effect  of  that  upon  their  title  ? 

On  the  ratification  of  the  treaty  of  Guadalupe  Hidalgo, 

the  title  to  the  premises  passed  from  Mexico  to  the  government 

of  the  United  States.    In  the  latter  it  remained  during  the 

territorial  existence  of   California.     The  lease    executed  by 

Captain  Keyes  during  that  existence,  approved  by  General 

Eiley,  and  subsequently  ratified  by  A.  H.  H.  Stuart,  Secretary 

10 
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of  the  Interior,  could  divest  no  title  from  the  United  States^ 
and  consequently  could  transfer  none  to  Theodore  Shillaber, 
under  whom  defendants  claim.  The  lease,  for  all-  purposes  of 
conveying  any  title,  was  stiU-bom  at  its  birth.  The  title 
remained  in  the  United  States ;  and  on  the  admission  of  Cali- 
fomia  into  the  confederacy  on  an  equal  footing  with  the  origi- 
nal States,  the  title  passed,  under  the  operation  of  that 
admission  and  of  the  Constitution  of  the  United  States,  to  tho 
State  of  California,  where  it  remained  until  the  26th  day  of 
March,  1851,  at  which  date  the  act  under  which  the  defendants 
claim  was  passed. 

What  is  the  legal  effect  of  that  act  ?  It  is  well  to  remark, 
in  limine^  that  all  objections  urged  against  the  title  of  defend- 
ants on  account  of  non-payment  of  rent,  or  by  reason  of  the 
failure  of  the  lessees  to  comply  with  any  other  condition  of  the 
lease  from  Captain  Keyes,  are  disposed  of  by  the  fact  that 
they  are  not  claiming  title  under  it.  They  claim  title  from 
the  State  under  the  legislative  grant  of  March  26, 1851.  To 
that,  then,  we  are  to  look  for  the  source  of  it.  K  the  State  of 
California,  as  the  court  believes,  had  the  title  to  the  premises 
in  dispute  vested  in  her,  and  if  she  transferred  it  to  the  defend- 
ants, or  to  those  under  whom  defendants  claim,  then  the 
purchase  under  the  sale  by  virtue  of  the  subsequent  act  of  the 
legislature  of  this  State  on  the  18th  day  of  May,  1853,  gives 
their  title  no  standing  against  that  of  the  defendants.  The  act 
of  the  legislature  to  be  considered,  is  entitled  "  An  Act  to 
provide  for  the  disposition  of  certain  property  of  the  State  of 
California,"  passed  March  26, 1851.  (Comp.  Laws  Cal.  764.) 
The  first  section  describes  the  boundaries  of  the  lots  in  relation 
to  which  it  is  intended  to  legislate.  The  second  section  grants 
the  use  and  occupancy  of  all  the  land  described  in  the  first 
section,  to  the  city  of  San  Francisco  for  the  term  of  ninety- 
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nine  years ;  eaye  as  therein  afterwards  excepted,  being  those 
lands  which  have  been  sold  by  the  authority  of  the  ayurUamir 
eniOy  or  town  or  city  council,  or  by  any  alcalde  of  the  said 
town  or  city,  at  public  auction,  in  accordance  with  the  terms 
of  the  grant  known  as  Kearney's  grant  to  the  city  of  San 
Francisco ;  or  which  have  been  sold  or  granted  by  any  alcalde 
of  the  said  city  of  San  Francisco,  and  confirmed  by  the 
aytmta/mientOy  or  town  or  city  council,  thereof,  &c.  There  are 
certain  terms  annexed  to  the  grant,  to  which  it  is  unnecessary 
to  refer.  This  second  section  closes  with  the  following  words : 
"  The  property  known  as  the  *  government  reserve '  is  exempt 
from  the  operation  of  this  act;  except  that  any  estate  hdd  hy 
virtue  of  any  lease  or  leases^  executed  or  confirmed  hy  any 
officer  of  the  United  States  on  hehalf  of  the  same,  shall  he  and 
the  sams  a/re  hereby  granted  amd  conjvtmed  to  the  lessees  thereof ; 
and  the  written  i/nstrwnent  whereby  such  lease  or  leases  was 
made  shaU,  in  aU  actions  hrotight  hy  the  lessees  for  the  recovery 
of  the  lands  so  demisedy  he  sufficient  evidence  of  title  a/nd 
possession  to  enable  the  plaintiff  to  recover.^'*  It  is  upon  this 
last  clause  that  defendants  rely.  The  construction  contended 
for  by  plaintiff  is,  that  the  confirmation  by  the  act  is  limited 
to  "  any  estate  held  ;"  and  that  no  estate  was  held  under  the 
lease,  it  being  void ;  that  nothing  in  fact  was  confirmed,  and 
therefore  the  lessee  took  nothing  by  the  legislative  grant.  It 
is  true,  that  an  estate  in  land  means,  in  strict  legal  parlance, 
such  interest  as  the  tenant  hath  therein ;  but  the  word 
^'  estate,"  when  used  in  a  statute,  or  instrument  other  than  a 
deed,  and  calling  for  such  meaning,  is  to  be  deemed  as  passing 
the  land  itself.  The  statute,  speaking  of  the  estate  (referring 
to  the  lands  described),  declared  that  they  are  hereby  granted; 
evidently  referring  to  those  lands.  But,  turning  from  this 
logomachy,  or  war  of  words,  there  are  other  and  less  verbal 
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arguments  which  suggest  the  unsoundness  of  the  construction 
urged  by  the  plaintiflTs  counsel.  It  would  impute  gross  igno- 
rance to  the  legislature,  not  to  award  to  them  the  knowledge 
of  the  utter  impotency  of  any  attempt  by  an  officer  of  the 
government  to  alien  any  portion  of  the  land  the  property  of 
the  United  States,  without  the  authority  of  an  act  of  congress. 
Tliat  the  president  with  the  heads  of  departments  combined 
could  not  so  have  done,  must  have  been  known  to  them ;  and 
it  is  reasonable  to  consider  that  the  legislature  had  a  full 
knowledge  that  no  interest  by  any  unauthorized  act  of  the 
officer  could  have  been  conveyed,  and  that  large  and  extensive 
improvements  had  been  made  in  good  faith  by  individuals, 
and  therefore  they  determined,  in  the  distribution  of  the 
property,  to  save  the  rights  of  the  occupants  by  a  confirma- 
tion without  which  they  would  have  had  no  legal  existence. 
It  is  to  be  observed  that  the  act  does  not  stop  at  the  point 
where  the  estate  is  confirmed,  but  proceeds  to  declare  that  the 
"written  instrument"  by  which  such  "lease  or  leases  were 
made  shall,  in  all  actions  brought  by  the  lessees  for  the  recov- 
ery of  the  lands  so  demised,  be  sufficient  evidence  of  title  and 
possession  to  enable  the  plaintiff  to  recover."  Now,  although 
a  private  individual  may  not,  the  sovereign  may  confirm  that 
which  was  originally  void;  and  in  this  case  the  legislature 
has  given  vitality  to  the  written  instrument,  so  far  as  to  con- 
stitute it,  by  their  creative  faculty,  sufficient  evidence  of  both 
title  and  possession,  with  the  avowed  purpose  that  he  may 
recover  the  lands.  This  would  seem  to  show  clearly  their 
intention  to  do  what  was  attempted  to  be  done,  and  to  grant 
the  lands  at  least  for  the  terms  mentioned  in  the  leases.  If 
this  written  instrument  is  made  by  the  legislature  a  muniment 
of  title  sufficient  to  enable  the  party  to  recover  the  land,  such 
legislative  action  is  equivalent  to  a  grant.    The  grantees  who 
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were  to  take,  were  those  who  held  by  virtue  of  any  lease  or 
leases  executed  or  confirmed  by  any  officer  of  the  United 
States  on  behalf  of  the  same.  Tlie  defendants  bring  them- 
Belves  strictly  within  this  class,  and  answer  to  the  deacriptio 
peraonarum.  They  hold  by  virtue  of  a  lease  executed  in 
behalf  of  the  United  States,  executed  by  one  of  the  officers 
thereof,  ratified  by  another,  and  confirmed  by  a  third. 

It  is  true  that  no  grantee  is  named  in  this  law ;  and  it  is 
equally  true  that  a  grant  is  void  for  imcertainty,  where  the 
grantee  is  not  sufficiently  designated  to  distinguish  him  from 
aU  others ;  and  when  such  designation  cannot  be  gathered  from 
the  grant,  it  cannot  be  supplied  by  parol  testimony.  Thus,  a 
grant  to  the  heirs  of  A,  in  being,  is  void ;  for  ncynrconstat  who 
are  the  heirs  of  a  living  person.  If  the  word  "  heirs "  is  to 
be  construed  "  children,"  then,  what  children  ?  Are  those  in 
esse  at  the  time  of  the  grant  only  to  take ;  or  were  after-bom 
to  be  included !  Was  the  grant  to  take  effect  immediately,  or 
after  the  death  of  grantor?  If  no  children  survived  A,  would 
his  brothers  and  sisters  take  ?  There  are  no  means  of  ascertain- 
ing from  the.  face  of  the  grant  the  intention  of  the  grantor. 
In  such  case,  therefore,  the  grant  is  void  for  uncertainty  in  the 
designation  of  the  grantee. 

Admitting  this  rule  in  its  fullest  extent,  it  by  no  means 
results  that  a  grantee  must  be  named.  '^  The  names  of  persons 
at  this  day  are  only  sounds  for  distinction's  sake,  though  it  is 
probable  they  originally  imported  something  more;  as  some 
natural  qualities,  features,  or  relations ;  but  now  there  is  no  other 
use  of  them  but  to  mark  out  the  individuals  we  speak  of,  and  to 
distinguish  them  from  all  others;  and  therefore  in  grants,  which 
are  to  receive  the  most  benign  interpretation,  and  most  against 
the  grantor,  if  there  be  sufficient  shown  to  ascertain  the  grantor 
and  grantee,  and  to  distinguish  them  from  all  others,  the  grant 
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will  be  good."  (Bacon's  Abr.,  Tit  Grant.  C.)  K  they  (the 
grantees)  are  so  designated  as  to  distinguish  them  from  all 
others,  the  grant  would  be  good  without  a  name  at  all ;  and 
the  mistake  of  a  name  in  such  a  case  would  not  vitiate. 
{JBiaU  V.  Zeonardj  1  Pickering,  27.) 

Again,  parol  evidence,  though  inadmissible  to  vary  or  con- 
tradict the  terms  of  a  deed,  is  competent  to  show  the  situation 
of  a  party  in  relation  to  things  and  parties  around  him  ;  thus, 
if  the  language  of  a  written  instrument  is  applicable  to  several 
persons,  parol  evidence  is  admissible  of  any  intrinsic  circum- 
stance to  show  what  person  or  persons  were  intended.  (1  Oreen- 
leaf  on  Ev.  §  288.)  In  the  interpretation  of  a  grant,  another 
rule  prevails.  "Where  a  grant  made  by  government  in  general 
terms  refers  to  a  certainty ^  it  is  the  same  as  if  such  certainty 
had  been  expressed  in  the  grant,  though  it  be  not  matter  of 
record,  but  lie  in  averment,  by  matter  mpaia  or  in  fact. 

There  is  no  doubt  that  the  'grant  in  this  case  comes  within 
the  principles  of  the  foregoing  authorities.  In  the  grant  there 
\^  9k  desoriptio  persona/rum  i^ho  are  to  take.  The  defendants 
have  brought  themselves  within  that  description,  and  are 
entitled  to  a  verdict.  Upon  consideration  whereof,  after  hear- 
ing counsel  for  the  respective  parties,  we  adjudge  that  defend- 
ants are  not  guilty. 


Crittenden  dk  Inge^  for  plaintiff. 
C.  H,  S.  WUliamSy  for  defendants- 
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TOBIN  V.  WALKENSHAW,  et  al. 
Circmt  Courts  U.  /?.,  Jvly  Tenriy  1856. 

A  Mezican  grant  which  had  never  received  the  approbation  of  the  departmental 
asaembly,  and  had  never  been  segregated  from  the  public  domain  before  the 
Treaty  of  Guadalupe  Hidalgo,  is  not  a  title  on  which  to  maintain  ejectment 
against  any  save  a  trespasser. 

The  rule  at  common  law  is,  that  in  the  construction  of  a  deed,  quantity  must 
yield  to  specific  metes  and  boundaries. 

Such  rule  cannot  be  applied,  in  all  cases,  to  Mexican  grants. 

The  grant  in  this  case  is  subject  to  be  located  at  different  places,  as  one  or  other 
of  the  three  lines  given  may  be  selected  as  the  base  line.  Such  fact  pre- 
cludes any  action  by  the  court  in  this  case. 

Segregation  of  private  from  public  land  is  a  political  act|  and  belongs  to  another 
department  of  the  government 


This  is  an  action  of  ejectment,  brought  for  the  recovery  of 
lands  situated  in  the  county  of  Santa  Clara,  in  this  State.  A 
jury  trial  was  waived  by  the  parties,  and  the  case  submitted 
on  the  law  and  facts  to  the  court ;  each  party  reserving  to 
itself  the  right  of  exception  to  the  rulings  of  the  court  on  the 
admissibility  of  the  evidence,  and  to  its  decisions  of  the  law 
upon  the  merits.  The  evidence  offered,  and  the  rulings  thereon, 
with  a  statement  of  the  facts  proved,  are  given  in  the  opinion 
of  the  court,  delivered  by — 

McAllister,  J. — ^This  action  is  brought  for  the  recovery  of 
certain  lands  situate  in  the  county  of  Santa  Clara,  in  this  State. 
The  cause  came  on  to  be  heard  at  the  present  term  of  this  court, 
a  jury  trial  waived,  and  the  case  submitted  on  the  law  and  facts 
to  the  court ;  each  party  reserving  the  right  of  excepting  to  the 
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mlings  of  the  court,  in  relation  to  the  admission  of  testimony, 
and  to  their  decision  of  the  law  upon  the  merits. 

The  plaintiffs  introduced  and  relied  upon  the  expediente  of 
Jose  Beyes  Berreyesa,  and  grant,  dated  20th, August,  184S, 
issued  to  him  by  Governor  Alvarado,  for  the  premises  in  contro- 
versy, under  which  grant  plaintiff  claimed  title. 

The  gi*ant  was  in  the  ordinary  form  of  Mexican  grants,  and 
had  annexed  to  it  their  usual  conditions. 

To  the  introduction  of  this  testimony  the  defendants  objected 
on  the  following  grounds : 

1st.  Because  it  is  no  evidence  of  title  on  which  an  action  of 
ejectment  can  be  maintained. 

2d.  It  is  no  evidence  of  possession,  or  its  extent,  if  entry 
under  it  is  proved. 

The  objections  were  overruled,  and  point  reserved. 

The  defendants  subsequently  gave  in  evidence  an  alleged 
grant  from  the  supreme  government  of  Mexico,  of  later  date 
than  that  of  Berreyesa's,  and  an  expediente  under  which  they 
claimed  from  the  Mexican  government,  a  property  in  a  quick- 
silver mine,  alleged  to  be  on  the  land  sued  for,  and  the  delivery 
of  which  mine  to  the  assignor,  under  whom  the  defendants 
claim,  is  alleged  to  have  been  given  in  the  year  1845. 

To  all  this  documentary  evidence  the  plaintiffs  objected. 

The  objections  were  overruled,  and  the  point  reserved. 

The  sheriff's  deed  to  Walkinshaw,  one  of  the  defendants,  for 
the  interest  of  one  of  the  heirs  of  the  grantee,  Jose  R.  Berreyesa, 
was  also  given  in  evidence. 

This  was  all  the  documentary  testimony  which  went  directly 
to  prove  title. 

The  first  question,  and  which  lies  at  the  foundation  of  this 
action,  arises  out  of  the  objections  made  by  defendants  to  the 
title  of  plaintiff!      It  therefore  first  demands  attention. 
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It  is  conceded  that  the  grant  under  which  the  plaintiff  claims, 
has  never  received  the  approval  of  the  departmental  assembly, 
and  it  is  contended  by  defendants  that  the  title  of  plaintiff  held 
under  it,  is  therefore  inchoate. 

To  ascertain  the  character  of  this  title,  we  mnst  look  to  the 
Mexican  legislation,  from  which  it  derived  its  existence. 

The  supreme  executive  of  Mexico,  in  accordance  with  the 
provisions  of  thft  sixteenth  section  of  the  colonization  decree  of 
the  18th  of  August,  1824,  prescribed  certain  regulations,  under 
date  of  21st  November,  1828,  having  for  their  object  the  colo- 
nization of  the  lands  in  the  territories  of  the  republic. 

The  first  article  of  these  regulations  confers  on  the  political 
chiefs  of  territories,  the  power  to  grant  lands,  with  the  restric- 
tion that  the  grants  should  be  issued  in  accordance  with  the 
general  law,  and  under  the  qualifications  therein  expressed. 

The  first  three  of  these  qualifications  are  directory,  and  relate 
to  the  class  of  persons  who  are  to  become  grantees,  and  the 
character  of  the  lands  to  be  granted. 

The  fourth  confers  on  the  political  chiefs  a  power  to  grant 
or  accede  to  the  petition  of  the  applicant,  which  is  the  founda- 
tion of  the  grant  subsequently  obtained. 

The  fifth,  sixth,  and  seventh  articles  prescribe  the  mode  in 
which  grants  are  to  be  made  definitively  valid ;  and  the  eighth 
provides  that  after  they  have  been  made  so,  a  patent,  signed  by 
the  political  chiefs,  shall  be  issued,  which  shall  serve  as  a  title 
to  the  party  interested,  expressing  therein  that  it  had  been 
made  in  strict  accordance  with  the  provisions  of  the  law,  by 
which  "  they  shall  proceed  to  give  the  possession." 

From  the  foregoing  it  results : 

First — ^That  although  power  is  given  by  the  fourth  article 
to  the  political  chiefs,  to  accede  or  not  to  the  petition,  the  power 
to  issue  a  patent  or  grant  is  withheld,  or  rather  it  is  not  con- 
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ferred  upon  them  until  after  tilie  concession  was  made  definit- 
ively valid,  by  having  received  the  approbation  of  the  depart- 
mental assembly. 

Second. — ^That  no  evidence  of  title  was  to  be  delivered  to 
the  interested  party  until  after  the  issuing  of  such  a  patent. 

Third. — ^That  it  was  not  contemplated  that  the  party  should 
go  into  legal  possession  until  such  patent  shall  have  been 
delivered  to  him  ;  the  eighth  article  declaring  It  was  by  virtue 
of  it,  and  the  laws  therein  expressed  to  have  been  observed, 
that  they  shoidd  proceed  to  give  the  possession. 

The  fifth  and  sixth  articles  declare  that,  in  order  to  render 
grants  definitively  valid,  they  shall  receive  the  previous  appro- 
bation of  the  departmental  assembly,  to  which  they  shall  be 
referred ;  and  in  case  the  political  chiefs  fail  to  obtain  such 
approval,  they  shall  report  to  the  supreme  government  for  its 
decision. 

Such  was  the  course  prescribed  by  Mexico  for  the  granting 
of  lands  in  her  territories. 

It  is  evident  that  the  departmental  assembly  was  intended 
to  be  made  the  depositary  of  the  granting  powers  to  such  an 
extent,  that  the  political  chief  coxdd  alien  no  portion  of  the 
public  domain  without  their  previous  approbation. 

To  them  his  action  of  acceding  to  a  petition  for  a  grant  was 
to  be  referred,  and  he  was  to  obtain  their  approval  before  he 
could  thus  alien,  and  before  the  evidence  of  title  could  be 
properly  delivered  to  petitioner. 

It  seems  clear  that  the  supreme  government  of  Mexico  never 
entrusted  to  one  man  the  uncontrolled  power  of  disposing  of 
the  public  domain. 

He  was  permitted  to  inquire  into  the  circumstances  attend- 
ing the  petition,  and  accede  to  its  prayer,  and  thus  place  the 
petitioner  in  a  position  to  obtain  a  grant ;  but  it  was  not  imtil 
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after  the  approval  of  another  department  of  the  goyemment 
that  he  was  permitted  to  issue  a  grant ;  nor  was  it,  as  we  have 
seen,  contemplated  that  a  party  shonld  go  into  judicial  pos- 
session until  such  approval  had  been  obtained. 

A  policy  thus  cautious  has  always  characterized  the  Span- 
ish American  governments.  In  Upper  Louisiana,  while  in  a 
provincial  state,  although  the  lieutenant-governor  had  the 
right  to  make  concessions,  order  surveys,  and  even  place 
grantees  in  possession,  the  supervisory  action  of  the  intendant- 
general  of  Upper  Louisiana  and  Lower  Florida  was  necessary ; 
and  until  his  formal  confirmation  of  the  grant  previously  given, 
had  been  obtained,  the  party  interested  was  deemed  to  have 
only  an  equitable  title. 

Li  Coahuila,  although  the  governor  had  more  ample  powers 

« 

of  concession  than  those  conferred  upon  the  political  chiefs  of 
California,  the  confirmation  of  his  acts  by  the  intendant-gen- 
eral  was  deemed  necessary  to  complete  the  title  of  the  party. 

Li  her  legislation  relative  to  the  colonization  of  lands  in 
California,  Mexico  did  not  depart  from  the  cautious  policy 
which  distinguishes  the  Spaniard  and  his  descendants.  She 
did  not  confide  to  one  man  the  exclusive  power  of  granting, 
but  interposed  between  him  and  the  exercise  of  absolute  power, 
the  necessity  of  an  approval  by  the  departmental  assembly, 
and  in  case  they  did  not  co-operate  with  him,  an  appeal  to  the 
home  government. 

The  approval  of  the  assembly  was  made  precedent  to  the 
issue  of  the  grant. 

The  practice  which  prevailed  in  earlier  times  in  California 
was  in  conformity  to  the  law.  t 

The  decree  or  concession  was  made,  submitted  to  the  as- 
sembly for  approval,  and  then  the  patent  or  formal  title  was 
issued.    Subsequently,  it  became  the  ordinary  usage  for  the 
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governor  to  issue  the  concession  and  grant  simnltaneousl j,  or 
the  latter  shortly  afterwards,  inserting  in  it  a  provision  that 
it  was  subject  to  the  approbation  of  the  juntay  as  in  this  case. 
Such  approval  was  frequently  obtained  subsequently,  and  a 
testimonioj  or  certificate  of  the  fact,  delivered  to  the  party ;  in 
many  cases,  no  approval  of  the  junta  was  obtained. 

The  grantees,  however,  if  they  were  not  in  the  occupancy 
of  the  land,  as  not  unfrequently  was  the  case,  would  enter  into 
the  possession  of  all  the  lands  described  iii  the  grants  thus 
issued,  and  retain  it,  although,  in  many  cases,  their  grants  had 
not  received  the  approbation  of  the  assembly. 

The  Mexican  authorities,  however,  recognized  the  impor- 
tance of  the  approval  of  the  jtmtaj  for  the  governor  inserted 
in  the  grants  a  provision  expressly  subjecting  them  to  the 
approbation  of  that  body ;  and,  so  far  as  the  numerous  records 
of  land  cases  which  have  come  under  our  supervision  show, 
we  are  led  to  the  conclusion  that  the  subordinate  Mexican  func* 
tionaries  generally  acknowledged  the  necessity  of  the  approval 
of  the  junta  to  constitute  title.  "We  find  a  practical  illustra- 
tion of  this  in  the  case  of  The  United  Statee  v.  Manuel  Vaca 
a/nd  Fdipe  Pena,  This  case  is  No.  54  on  the  calendar  of  the 
Land  Commissioners,  and  No.  74  on  the  docket  of  the  District 
Court. 

In  May,  1844,  Vaca  presented  his  petition  to  the  governor, 
setting  forth,  among  other  things,  that  he  had  obtained  a  grant 
in  the  preceding  year  for  a  tract  of  land ;  that  he  had  solicited 
the  justice  of  the  peace,  for  his  jurisdiction,  to  give  him 
juridical  possession  of  the  place,  which  had  been  refused 
because  petitioner  had  iM)t  obtained  the  approval  of  the 
assembly  to  his  grant ;  and  concluded  by  affirming  that  the 
magistrate  had  overlooked,  in  some  cases,  the  condition  which 
required  the  approbation  of  ih^junta^  and  prayed  an  order 
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from  his  Excellency,  directing  the  said  justice  to  place  peti- 
tioner in  juridical  possession  without  compelling  him  to  wait 
for  the  approval  of  the  assembly. 

On  this  petition  is  the  marginal  order  of  the  governor, 
which,  as  to  that  portion  of  the  prayer  which  referred  to  the 
juridical  possession,  states :  "  With  regard  to  the  judicial  pos- 
session which  is  claimed  in  this  writing,  the  government  is  not 
authorized  to  order  it  to  be  given  without  the  previous  appro- 
bation thereof  by  Ihe  most  excellent  departmental  assembly." 

It  is  true,  as  alleged  by  the  plaintiff,  and  before  stated,  that 
many  parties  went  into  possession  of  lands  under  grants  made 
expressly  subject  to  the  approbation  of  the  jwnia^  and  which 
had  not  received  their  approval ;  and  it  may  be  also  true  that 
this  frequent  practice  may  have  induced  a  belief  among  many 
that  such  approval  constituted  no  part  of  the  title.  But  no 
usage  or  practice  of  the  kind  could  convert  the  title,  if  origin- 
ally inchoate,  into  a  perfect  one.  The  issuing  of  the  grant  by 
the  governor,  before  obtaining  the  approval  of  the  j%mta^  with 
other  circumstances,  might  give  the  party  an  equity  which 
would  bind  the  government ;  but  it  could  do  no  more. 

In  Menanrd^a  Heirs  v.  Massey  (8  Howard,  293),  the  party 
claimed  under  a  grant  from  the  lieutenant-governor  of  Upper 
Louisiana.  The  concession  granted  the  land,  dispensed  with  an 
inamediate  survey,  but  required  that  when  any  one  settled  on 
the  place  a  survey  should  be  executed,  after  which  the  party 
was  to  solicit  from  the  intendant-general  his  title  in  due  form. 
It  was  admitted  that  the  lieutenant-governor  had  a  right  to 
deal  with  the  public  domain,  make  concessions,  direct  lands  to 
be  surveyed,  and  to  put  grantees  into  possession.  "  This,  how- 
ever," say  the  Supreme  Court,  "  does  not  settle  the  question." 

A  usage  also  prevailed  in  Upper  Louisiana  to  which  the 
court  refer :  "  It  is  remarkable  (say  they),  that  if  we  may  trust 
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the  best  information  we  have  on  the  subject,  neither  the  gov- 
ernor nor  the  intendant-general  has  ever  refased  to  perfect  an 
incomplete  title  granted  by  a  depnty-govemor  or  sub-del- 
egate." 

Referring  also  to  the  position  of  Upper  Louisiana  at  the 
time,  the  difficulties  of  intercommunication  between  its  several 
parts  and  New  Orleans,  and  the  general  condition  of  the  coun- 
try, as  the  reasons  which  rendered  the  completion  of  the  title 
in  due  form  almost  impracticable,  they  conclude  by  saying, 
"  there  are  but  two  instances  known  to  exist,  where  the  intend- 
ant-general was  applied  to  for  a  complete  tide." 

But  all  this  ^^  did  not  settle  the  question."  ^'  It  does  not 
depend  (say  the  court)  upon  the  existence  of  power,  or  want  of 
power  in  the  lieutenant-governor,  but  on  the  force'  and  effect 
of  the  right  his  concession  conferred." 

We  have  not  overlooked  the  fact  that  there  is  some  differ- 
ence  between  the  imperfect  titles  issued  by  the  governor  of 
Califomia,  and  those  by  the  sub-delegates  of  Louisiana. 

In  the  latter  cases  the  grantees  were  expressly  referred  to 
the  intendant-general  to  solicit  the  title  in  due  form.  In  Cali- 
fomia, no  more  formal  title  was  contemplated  than  that  issued 
by  the  governor.  But  that  title  was  not  to  issue  until  the  con- 
cession had  been  approved.  When  therefore,  it  was  delivered 
without  such  previous  approbation,  and  made  expressly  subject 
to  it,  the  situation  of  the  grantee  was  analogous  to  the  holder 
of  a  concession  from  the  lieutenant-governor  of  Louisiana,  in 
this,  that  both  required  the  approval  and  confirmation  of  other 
officers  or  functionaries  of  the  government  to  render  their  titles 
finally  valid. 

If,  then,  the  usage  which  prevailed  in  Louisiana,  more  uni- 
form than  that  which  had  been  relied  on  in  Califomia,  could 
not  change  the  character  of  title  as  originally  ascertained  by 
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the  nature  of  the  right  conferred  by  the  conceflsion,  so  in  this 
case  the  title  of  the  plaintiff  must  be  fixed  by  the  force  and 
effect  of  the  grant,  and  the  laws  of  Mexico  which  gave  it  birth. 

This  we  have  done  by  an  analysis  of  the  regulations  of  1828, 
which  has  conducted  us  to  the  conclusion  that  the  title  of  the 
plaintiff  is  merely  inchoate.  Previous  to  the  citation  of  author- 
ities to  fortify  the  construction  we  have  placed  upon  this  title, 
it  may  be  well  to  notice  some  suggestions  which  have  been 
made  upon  this  point. 

It  is  urged  that  by  the  governor's  grant,  the  title  to  the 
land  passed,  liable  only  to  be  defeated  by  the  refusal  of  the 
departmental  assembly  to  approve  it.  This  would  be  treating 
the  refusal  as  a  condition  subsequent,  which,  on  its  happening, 
would  defeat  a  previously  vested  estate.  But  the  eighth  article 
distinctly  shows  that  it  was  not  intended  that  a  defeasible 
estate  should  vest  by  the  governor's  concession  alone,  else,  why 
withhold  from  the  party  all  evidence  of  title  until  after  the 
approval  had  been  obtained.  The  document  issued  after  such 
approval  was  the  only  evidence  of  title  the  law  gave  him,  and 
without  which  he  could  not  obtain  judicial  possession. 

The  argument  which  attributes  the  suggested  effect  to  the 
governor's  concession  supposed  the  party  to  have  acquired  an 
estate,  without  receiving  any  evidence  of  title,  and  when  by  law 
he  could  receive  no  such  evidence  nor  be  placed  in  legal  posses- 
sion until  after  the  concession  had  received  the  approval  of  the 
jzmta.  Such  construction  would  defeat  the  whole  policy  of  the 
law.  If  the  party  acquired  by  the  governor's  grant  a  legal  title 
to  the  land,  which  was  valid  untU  defeated  by  the  refusal  of 
the  junta  to  approve,  the  happening  of  such  event  could 
always  be  prevented  by  the  governor's  withholding  the  eoope- 
diefUe  from  the  departmental  assembly.  K  they  were  never 
asked  to  approve,  they  could  have  no  opportunity  to  refuse. 
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It  was  only  the  governor's  grant  definitively  valid  that  gave  to 
the  party  interested  a  right  to  receive  a  documentor  or  title, 
and  to  be  placed  in  legal  possession  of  the  land.  The  refusal 
of  the  departmental  assembly  to  approve  it,  was  not  a  final  bar 
to  the  proceedings ;  the  governor  was  in  such  event  bound  to 
send  it  to  the  supreme  government  for  its  decision ;  but  it  was 
not  until  its  approval  was  obtained,  and  the  proceedings 
consummated  by  delivery  of  the  documents,  that  the  title 
passed,  to  any  portion  of  the  land,  from  the  Mexican 
nation.. 

Another  suggestion  has  been  made.  It  is,  that  inasmuch 
as  the  governor  could  not  legally  deliver  the  grant  to  the 
party  interested  imtil  he  had  obtained  the  approval  of  the 
departmental  assembly,  such  approval  may  be  presumed  from 
the  delivery  of  the  grant. 

The  expediente  in  this  case  discloses  no  action  whatever  on 
the  part  of  the  junta^  in  relation  to  this  grant.  Besides,  such 
presumption  would  have  to  be  made  in  the  face  of  the  fact, 
disclosed  by  the  archives  for  years,  that  the  governors  always 
issued  the  grant  before  the  approval  of  ^Qjicnta^  as  evidenced 
by  the  testimonios^  or  certificates,  as  to  the  fact  of  the 
approval  having  been  subsequently  obtained.  Lastly,  such 
presumption  is  forbidden  by  the  grant  itself,  which  declares 
on  its  face,  that  it  is  issued  subject  to  the  approval  of  the 
assembly. 

"We  pass  now  to  the  authorities  which  sustain  the  con- 
clusion to  which  an  examination  of  the  Mexican  legislation 
has  conducted  us,  in  relation  to  the  character  of  the  plaintiffs 
title. 

In  the  United  States  v.  Cervantes^  my  associate  gave  a 
construction  to  the  regulations  of  1828,  and  viewed  a  Mexican 
grant  which  had  not  received  the  approval  of  the  departmental 
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assembly,  as  a  mere  inchoate  title.  The  case  was  carried  on 
appeal  to  the  Supreme  Court  of  the  United  States ;  but  the 
construction  placed  by  him  on  the  point  under  consideration 
was  not  reviewed,  as  the  appellate  tribunal  decided  the 
cause  on  the  rulings  made  by  them  in  the  cases  of  the 
United  States  v.  jFremontj  and  the  United  States  v.  Ar- 
gueUo, 

In  the  United  States  v.  Reading^  Commissioner  Hall  says, 
"  In  the  present  case,  although  the  claimant  had  received  a 
formal  title  from  the  granting  officer,  and  under  it  had  taken 
possession  of  the  land  previous  to  the  occupancy  of  the  terri- 
tory by  the  troops  of  the  United  States,  and  was  in  the  quiet 
enjoyment  of  it  at  the  time  of  the  cession  by  Mexico,  yet  as 
something  remained  to  be  done  to  perfect  his  title,  viz.,  the 
approval  of  the  departmental  assembly,  his  title  must  be  held 
to  be  an  incomplete  and  imperfect  one." 

In  Edwa/rds  v.  Dams  (3  Texas,  321),  the  construction  of 
the  fourth  article  of  the  colonization  decree  of  18th  of  August, 
1824,  which  requires  the  approval  of  the  supreme  executive  to 
grants  of  land  within  the  ten  littoral  leagues,  came  incidentally 
before  the  court,  and  they  intimated  that  had  the  question 
been  properly  before  them  they  would  have  deemed  a  grant 
by  the  governor  of  Texas  and  Coahuila  a  nullity  if  it  had  not 
received  the  approbation  of  the  supreme  government,  in  com- 
pliance with  the  law. 

In  the  case  of  the  Republic  v.  Thome  (3  Texas,  499),  the 
question  came  up  and  was  decided  in  accordance  with  the 
intimation  in  the  preceding  case. 

In  Paschal  v.  Perez  (7  Texas,  349),  the  test  is  given  by 

which  the  character  of  an  inchoate  is  to  be  distinguished  from 

that  of  a  perfect  title — "An  imperfect  title  is  one  which 

requires  a  farther  exercise  of  the  granting  power  to  pass  the 
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fee  in  the  lands,  which  does  not  convey  full  and  absolute 
dominion,  not  only  against  all  private  persons,  but  as  against 
the  government,  and  which  may  consequently  be  afiirmed  or 
disavowed  by  the  political  granting  power." 

In  Sanoock  v.  MoKinney  (7  Texas,  456),  the  rule  is  thus 
stated  :  '^  K  the  title  was  perfect  it  would  separate  the  land  in 
QoiLtroYQmj^  propria  vigore^  from  the  public  domain,  and  the 
land  would  cease  to  be  of  the  vacant  land  of  the  State,  unless 
it  so  became  by  the  terms  of  the  grant,  or  by  some  action  of 
the  judicial  or  political  authority  of  the  State." 

The  distinction  between  perfect  and  inchoate  titles  rests  on 
this  basis,  that  is  to  say,  "  if  the  grant  was  to  receive  no  further 
act  to  constitute  it  an  absolute  title  to  the  land  from  the  legal 
authorities,  taking  effect  in  presentiy  it  is  a  perfect  title, 
requiring  no  further  action  of  the  political  authority  to  its 
perfection." 

"  But  if  there  remained  anything  to  be  done  by  the  govern- 
ment or  its  officers,  such  title  or  right  is  imperfect,  and  until  it 
received  the  sanction  of  the  political  authority,  it  could  not 
claim  judicial  cognizance."    {Ibid,  457.) 

Applying  these  tests  to  the  grant  under  which  the  plaintiff 
claims,  we  cannot  fail  to  conclude  that  further  action  was 
required  from  the  Mexican  authorities,  viz.,  the  approval  of 
the  departmental  assembly  to  perfect  it ;  in  the  absence  of 
which  the  title  it  conveys  must  be  regarded  as  imperfect  and 
inchoate,  and  as  such  incapable  of  separating  any  portion  of 
land  from  the  public  doinBin  proprio  vigore. 

It  has  been  urged  that  the  decisions  of  the  Supreme  Court 
of  the  United  States  in  the  Fremont  and  other  cases,  establish 
that  these  Mexican  grants  pass  the  fee  to  the  land,  and  con- 
stitute such  title  as  will  sustain  ejectment. 

Wliatever  may  be  the  conclusion  at  which  that  tribunal 
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may  aniye  on  this  point,  we  see  notliing  to  authorize  ns  to 
consider  that  their  decisions  heretofore  made,  have  gone  to  the 
extent  contended  for. 

They  have  determined  that  these  grants  pass  a  vested  and 
immediate  interest,  and  one  which  should  be  recognized  by  a 
court  of  equity ;  and  beyond  that  we  do  not  understand  them 
to  have  gone. 

To  these  grants  are  annexed  certain  conditions  which  are 
clearly  subsequent ;  and  if  the  title  had  been  complete,  the 
non-performance  of  them  could  only  have  been  availed  of  in 
the  manner  prescribed  by  law  for  the  defeat  of  legal  estates 
subject  to  forfeiture.  But  the  titles  under  the  Mexican  grants 
being  deemed  merely  inchoate,  were  treated  as  such ;  and  the 
Supreme  Court  enter  into  a  minute  examination  of  the  facts  of 
each  case  with  a  view  to  ascertain  its  equities,  and  whether  the 
non-performance  of  subsequent  conditions  should  forfeit  the 
right  of  the  party  to  have  his  claim  confirmed.  It  is  improb- 
able that  if  tlie  court  had  viewed  these  titles  as  legal,  they 
would  have  placed  the  confirmation  of  claims  under  them  on 
equitable  grounds. 

In  the  case  of  the  Umted  States  v.  Arffi^eUoj  Mr.  Justice 
Wayne  characterizes,  in  totidem  verbis^  the  Mexican  grants 
which  had  not  received  the  approval  of  the  departmental 
assembly,  as  "  equitable  titles." 

For  all  purposes  of  this  case  it  is  only  necessary,  regarding 
them  in  a  court  of  law,  to  fix  their  character  as  inchoate. 

The  action  of  the  Supreme  Court  of  this  State,  though  not 
very  determined,  as  far  as  it  has  gone  sustains  the  conclusion 
at  which  this  court  has  arrived,  although  not  for  the  same 
reasons. 

In  Valejo  v.  Clarke  (3  Cal.  17),  the  general  principle  is 
affirmed,  that  a  Mexican  grant  without  proof  of  compliance 
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with  the  conditions,  is  at  best  an  inchoate  title,  and  the  land 
passed  to  the  United  States,  who  hold  it  snbject  to  the  trusts 
imposed  by  the  treaty  of  cession,  and  the  equities  of  grantees. 

This  doctrine  was  reversed  in  the  case  of  VcmdersUce  v. 
Hanks  (3  Cal.  27) ;  but  on  the  rehearing  of  the  former  it  was 
reafSrmed.  Such  has  been  the  doctrine  in  the  highest  court  of 
this  State  since  1852. 

At  the  July  term,  1856,  of  the  same  court,  in  the  case  of 
Gun^  AdministratOTy  v.  Bates  dk  McCart/ney^  two  justices  pre- 
siding, one  of  them,  resting  exclusively  upon  his  construction 
of  the  decision  of  the  Supreme  Court  of  the  United  States,  in 
the  Eitchie  and  Fremont  cases,  considered  the  question  no 
longer  an  open  one,  and  gave  an  opinion  adverse  to  the  doctrine 
affirmed  in  Valejo  v.  Clarke. 

But  the  other  justice,  although  he  concurred  in  the  decision 
on  other  grounds,  dissented  from  the  reasons  assigned  by  his 
associate.  He  says,  '^  I  do  not  think  the  plaintiff's  title  suffi- 
cient to  sustain  an  action  of  ejectment."  The  doctrines 
announced  in  1852  remain  still  the  exponents  of  the  judicial 
action  of  our  highest  State  tribunal. 

Upon  full  examination  of  the  Mexican  Eegulations  of  21st 
of  November,  1828,  and  on  the  authorities  which  touch  upon 
the  subject,  our  convictions  are,  that  the  title  of  the  plaintiff 
is  inchoate,  that  the  grant  under  which  it  is  held,  segregated 
no  portion  of  the  public  domain ;  consequently,  no  title  to  any 
portion  of  the  land  in  controversy  was  divested  from  the 
Mexican  nation ;  and  lastly,  by  well  settled  law,  such  title  gives 
no  standing  to  the  plaintiff  in  the  ordinary  tribunals  of  the 
country.    (16  Howard,  48.) 

It  is  urged  by  counsel  that  if  the  grant  under  which  the 
plaintiff  claims  does  not  pass  a  legal  estate,  it  is  a  colorable 
title  which,  accompanied  by  possession,  is  sufficient  to  show 
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the  extent  of  sucli  possession.  This  principle  is  applicable  to 
cases  where  there  is  no  adverse  title,  or  where  the  defendant 
does  not  dispute  the  seizin  of  the  plaintiff,  and  is  a  mere 
intruder.  An  illustration  of  the  application  of  such  principle 
is  to  be  found  in  Christy  v.  Scott  (14  Howard,  282),  cited  by 
plaintiff's  counsel. 

The  doctrine  enunciated  there  is,  that  where  the  plaintiff 
avers  seizin  in  himself  of  the  premises,  and  the  defendant  is  a 
mere  intruder,  and  admits  or,  what  is  equivalent  in  pleading, 
does  not  deny  the  seizin,  such  intruder  may  not  question  the 
plaintifi^s  title.  "  If  (say  the  court)  the  plaintiff,  as  his  petition 
avers,  was  actually  seized,  and  the  defendant  being  an  intruder 
ejected  him,  it  was  an  unlawful  act,  and  the  action  is  maintain- 
able notwithstanding  the  State  of  Texas  may  have  a  true  title, 
or  may  have  granted  it  to  another."  In  the  case  at  bar,  the 
defendants  deny  the  seizin  of  the  plaintiff,  and  that  is  an  issue 
to  be  tried.  The  plaintiff  seeks  to  establish  for  himself  such 
seizin  by  the  adduction  of  a  colorable  written  title,  and  proof 
of  possession,  in  the  face  of  an  adverse  title. 

In  the  cases  where  a  plaintiff  may  thus  recover,  the  defend- 
ants are  without  color  of  title — ^mere  intruders.  But  where 
the  defendants  show  an  adverse  title,  the  party  must,  as  the 
plaintiff  has  done  in  this  case,  rely  upon  his  title-deed. 

Can  the  defendants  be  fairly  deemed  to  be  mere  intruders 
without  color  of  title  ?  They  claim  title  from  the  same  source 
whence  the  plaintiff  derives  his.  That  title  may  upon  investi- 
gation prove  invalid ;  but  surely  those  who  have  gone  into 
possession  under  claim  of  title,  and  have  expended  large 
amounts  of  money  on  the  faith  of  such  title,  cannot  be  con- 
sidered as  intruders,  and  as  such  estopped  from  questioning  the 
title  of  him  who  seeks  to  dispossess  them. 

Independent  of  an  entry  under  claim  of  title,  there  are 


166  CIRCUIT    COURT    OF    THE    UNITED    STATES 

Tobin  V.  Walkinshaw  et  al. 


circumstances  in  this  case  which  divest  the  entry  of  the  char- 
acter of  an  eviction. 

JosS  Fernandez,  a  witness,  swears  he  was  present  with 
others,  when  judicial  delivery  of  the  mine  was  given  to  the 
assignor  of  the  defendants ;  that  during  a  portion  of  the  time, 
Berreyesa,  the  grantee  under  whom  plaintiff  claims,  was 
present ;  that  when  informed  they  were  delivering  possession 
of  the  mine,  he  said,  "  he  did  not  care  for  the  lomas^  but  he 
wanted  the  valley  lands."  Another  witness,  Antonio  Sufiol, 
confirmed  the  foregoing. 

Such  was  the  character  of  the  original  entry,  with  at  least 
the  apparent  authority  of  a  Mexican  Junctionary,  under  the 
forms  of  law,  and  with  no  objection  made  by  the  grantee. 
This  took  place  in  1845  ;  since  then,  the  defendants,  claiming 
imder  that  judicial  act,  have  been  working  the  mine,  thus 
delivered  to  their  assignor  in  the  presence  of  the  grantee 
under  whom  the  plaintiff  claims.  We  allude  to  this  testimony 
solely  with  a  view  to  show  that  defendants  cannot  be  regarded 
as  mere  trespassers,  and  thus  make  their  case  an  exception  to 
the  general  rule,  which  demands  that  the  plaintiff  must  recover 
on  the  strength  of  his  own  title.  Upon  the  validity  of  defend- 
ant's title,  we  do  not  consider  we  are  called  on  to  decide  until 
the  plaintiff's  right  to  sustain  his  action  against  them  be 
established. 

If  we  have  not  ascertained  the  character  of  the  plaintiff's 
title  to  be  inchoate,  and  therefore  not  the  subject  of  ordinary 
judicial  cognizance,  the  inquiry  arises,  whether,  if  a  legal  title 
passed  to  the  land  by  the  grant,  it  is  in  this  case  in  the  power 
of  the  court  to  locate  the  granted  premises. 

K  a  fee  passed,  did  it  attach  to  all  the  land  included  in  the 
boundaries  named  in  the  grant,  or  to  the  one  league  it  was 
intended  to  convey  i 
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It  has  been  urged  that,  by  the  terms  of  the  grant,  all  the 
lands  to  the  extent  of  the  boundaries  mentioned,  ascertained 
by  the  evidence  to  be  from  two  to  two  and  a  half  leagues, 
vested  in  the  grantee  without  regard  to  quantity,  which  is 
stated  in  the  grant  to  be  one  league ;  and  this,  it  is  contended, 
is  the  correct  construction  of  the  grant.  It  is  true,  that  where 
a  conveyance  of  land  is  made  with  specific  metes  and  bounds, 
although  the  ambit  includes  a  larger  quantity  than  that  men- 
tioned, in  the  construction  of  the  conveyance  mention  of 
quantity  is  made  to  yield  to  boundaries ;  and  it  is  held  that 
the  whole  land  passes  to  the  grantee.  This  is  a  familiar  prin- 
ciple of  the  common  law ;  but  its  applicability  to  the  case  at 
bar  is  not  perceived. 

The  rule  at  common  law  rests  upon  the  presumed  intention 
of  the  parties ;  and  in  order  to  carry  that  intention  into  effect, 
in  the  absence  of  other  proofs  on  the  face  of  the  conveyance, 
the  court  will  reject  quantity  in  favor  of  boundaries.  Hence, 
where  the  latter  are  so  specific  and  distinct  as  to  indicate  with 
certainty  the  identity  of  the  land  intended  to  be  conveyed,  the 
mention  of  quantity  must  yield  to  boundaries  that  are  thus 
specific ;  the  latter  being  deemed  more  convincing  proof  than 
the  former,  of  the  identity  of  the  land  intended  to  be  con- 
veyed. 

In  this  case,  quantity  is  not  mere  matter  of  description.    It 
enters  into  and  is  inseparable  from  the  thing  granted.    There 
are  two  conditions  annexed  to  the  grant,  and  forming  a  part  . 
of  it. 

The  second  condition  requires  the  party  to  solicit  the 
respective  justice  to  give  judicial  possession,  by  whom  the 
boundaries  should  be  marked  out,  &c. 

Whence  the  necessity  of  having  the  boundaries  marked 
out,  if  they  had  been  so  designated  in  the  grant  that  the  land 
intended  to  be  conveyed  could  be  identified  ? 
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The  third  condition  stated  that  the  land  of  which  mention 
is  made,  is  one  league,  referring  to  the  diseflo^  and  prescribes 
that  the  justice  who  may  give  the  possession,  will  have  it 
measured  conformably  to  ordinance,  leaving  the  surplus  to  the 
nation,  for  the  uses  which  may  suit. 

There  was  no  necessity  for  any  provision  in  the  grant  for 
measurement,  nor  would  there  have  been  a  reserve  of  the  sur- 
plus, had  it  been  intended  to  convey  the  whole.  So  far  from 
the  grant  operating  to  pass  to  the  grantee  a  right  of  possession 
to  the  whole,  the  ordinance  to  which  reference  is  made  in  the 
grant  shows  that  no  right  of  possession  passed  under  the  grant, 
propria  vigore. 

One  of  the  articles  expressly  declares,  "  That  no  person, 
although  he  may  have  an  older  grant  than  others,  can  himself 
take  possession,  survey,  or  mark  out  his  landed  property, 
unless  by  judicial  autliority,  and  by  citation  of  his  neighbors ; 
therefore  whatever  is  done  otherwise  shall  be  null,  of  no  value 
or  eflfect."    (Ordinanzas  de  Tierras  y  Aguas,  94.) 

There  can  be  little  doubt  that  the  interest  intended  to  be 
conveyed  was  to  a  cei-tain  quantity  of  land ;  and  the  name  of 
the  ranch  of  which  it  formed  a  part,  and  its  general  bound- 
aries, given  to  indicate  the  tract  from  which  that  quantity  was 
to  be  taken  by  the  agent  of  the  grantor  and,  after  such  segre- 
gation, possession  thereof  delivered  by  him  to  the  grantee. 

By  reference  to  the  espediente  of  the  plaintiff,  it  will  be 
seen  he  was  aware  of  the  quantity  of  land  conveyed  in  his 
grant. 

By  a  petition  presented  by  him  on  the  10th  of  February, 
1844,  to  the  governor,  he  stated  that  he  had  received  a  grant, 
and  had  returned  it  because  it  had  subjected  him  to  one 
league,  whereas  he  had  solicited  two ;  and  he  requested  that  a 
dispatch  might  be  sent  him  for  two  leagues. 

So  far  as  the  evidence  goes,  there  is  no  reason  to  suppose 
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his  prayer  was  acceded  to ;  and  the  grant  under  which  plaintiff 
claims  is  believed  to  be  the  one  once  repudiated  by  him, 
because  it  subjected  him  to  one  league. 

On  this  petition  there  is  an  indorsement  by  M.  Jimeno,  the 
secretary,  which  shows  the  views  entertained  of  the  grant  by 
the  Mexican  authorities. 

It  recites  that,  ^^to  the  perso][i  representing  these,  was 
granted  a  single  league,  as  is  shown  in  the  respective  eape- 
diente;  and  if  his  pretension  is  to  have  more  extension,  it  would 
be  proper  for  the  justice  of  the  pueblo  of  San  Jose  to  make 
report,  after  summoning  the  adjoining  neighbors,  especially 
the  neighbor  Justo  Larios,  with  whom  he  formerly  had  a 
dispute." 

"We  have  heretofore  had  occasion  to  express  our  views  in 
relation  to  the  system  of  granting  lands  which  formerly  existed 
in  Califomia.  Neither  the  grantor  nor  the  grantee  had  the 
means  of  defining  quantity  by  measurement. 

No  actual  surveys,  under  the  Mexican  rule,  have  come  to 
the  notice  of  this  court ;  and  we  believe  the  true  condition  of 
things  as  it  existed,  is  correctly  stated  in  the  instruction  by  the 
Department  of  the  Interior  of  the  United  States  to  the  board 
of  commissioners,  on  11th  September,  1851 :  "  There  are,  it  is 
beKeved,  no  Spanish  or  Mexican  plats  of  survey  extant,  of 
lands  in  Califomia ;  no  actual  surveys,  so  far  as  this  office  is 
advised,  having  ever  been  executed  during  the  sovereignty 
over  the  country  of  either  Spain  or  Mexico." 

Under  this  state  of  affairs,  metes  and  boundaries  were 
inserted  in  the  grant  merely  to  indicate  the  general  locality, 
from  which  the  number  of  leagues  conveyed  were  intended  to 
be  taken.  The  grantor  presented  a  rude  sketch,  dignified  with 
the  name  of  a  diseflo  or  map,  on  which  certain  outward  bound- 
aries were  described,  without  regard  to  distances,  and  in  some 
instances  without  true  indications   as  to  their  bearings,  the 
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prominence  of  which  objects  Beemed  to  have  been  the  induce- 
ment for  calling  for  them. 

"Within  these  exterior  bonndaries  was  the  land  needed ;  and 
the  petitioner,  in  his  application  for  it,  described  it  in  effect  as 
so  much  land  bounded  by  those  exterior  limits ;  and  by  such 
description  it  was  granted. 

The  grantor,  equally  ignorant  of  quantity,  guarded  the 
public  interest  by  specifying  the  number  of  leagues  granted, 
reserving  the  surplus  to  the  nation,  and  protecting  that  surplus 
by  securing  its  segregation  before  the  owner  could  obtain  legal 
possession  of  the  land  granted. 

In  a  word,  conjectural  estimates  were  substituted  for  actual 
surveys ;  and  in  such  a  system  the  mention  of  quantity,  as  a 
word  of  limitation,  is  more  significant  than  in  a  common-law 
conveyance. 

To  apply  rules  of  construction  which  regidate  the  system 
of  common-law  conveyancing,  in  all  cases,  to  one  so  anoma- 
lous as  that  which  existed  in  California,  would  be  impracti- 
cable, and  defeat  the  object  at  which  the  common  law  aims 
viz.,  to  carry  out  the  intention  of  the  parties. 

The  rule  of  construction  as  laid  down  by  the  Supreme 
Court  of  the  United  States  is,  that  the  words  of  a  grant  are 
always  construed  according  to  the  intention  of  the  parties,  as 
manifested  in  the  grant  by  its  terms,  or  by  reasonable  and 
necessary  implication,  to  be  deduced  from  the  situation  of  the 
parties  and  the  thing  granted.    (6  Peters,  740.) 

Submitted  to  this  t^t,  we  cannot  consider  that  the  whole 
land  passed  in  this  case. 

We  have  not  overlooked  the  fact  that  it  was  customary  to 
annex  similar  conditions,  as  to  quantity,  to  Mexican  grants 
indiscriminately.  To  those  where  no  surplus  of  land  could 
exist,  as  well  as  to  those  where  the  quantity  included  in  the 
general  locality  greatly  exceeded  that  intended  to  be  granted. 
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But  such  usage  affords  no  good  reason  to  regard  all  conditions 
as  to  quantity,  annexed  to  every  species  of  grant,  as  formal 
and  inoperative. 

In  one  class  of  cases,  while  the  insertion  of  such  conditions 
evidence  an  intention  to  reserve  a  portion  of  the  land  included 
in  the  outward  boundaries,  such  evidence  is  rebutted  by 
the  fact  that  no  surplus  could  remain,  or  was  contemplated  to 
exist.  In  the  other,  the  existence  of  a  large  surplus  over  the 
amount  intended  to  be  granted,  clearly  evidenced  that  there 
was  something  more  than  form  which  led  to  the  annexa- 
tion of  conditions  as  to  quantity.  In  each  class  of  cases 
it  is  the  duty  of  the  court  to  apply  the  rule  of  construction 
given  by  the  Supreme  Court  of  the  United  States,  that  a 
grant  is  to  be  construed  according  to  the  intention  of  the 
parties,  as  manifested  by  the  words  of  the  grant,  aided  by 
reasonable  implication,  deduced  from  the  situation  of  the 
parties  and  the  thing  granted.    (6  Peters,  740.) 

We  do  not  desire  to  be  understood  to  mean,  that  when  land 
is  sufficiently  described  by  boundaries,  and  the  quantity  of 
land  included  within  them  approximates  to  the  number  of 
leagues  granted  so  nearly  that  the  excess  might  be  deemed  to 
be  covered  by  the  words  "  more  or  less," — ^that  we  would  give 
to  the  conditions  annexed  to  such  a  grant,  restricting  quantity, 
the  consideration  we  feel  constrained  to  give  to  cases  where 
there  is  a  large  excess  over  the  quantity  intended  to  be 
conveyed. 

All  that  has  been  said  in  relation  to  the  question  whether 
the  whole  land  described  in  the  grant,  in  this  case,  passed  to 
the  grantee,  has  been  predicated  upon  the  assumption  that  a 
fee  passed  on  the  execution  of  the  grant  to  the  grantee.  But 
our  conclusion^  as  above  stated,  is  that  the  grant,  never  having 
been  executed  by  the  granting  power,  according  to  law,  divested 
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no  portion  of  the  land  from  the  Mexican  nation,  and  conse- 
quently passed  no  legal  estate  to  the  grantee,  on  which  this 
action  can  be  sustained. 

In  the  view  entertained  by  the  court  on  this  point,  it  is  per- 
haps unnecessary  to  consider  the  remaining  suggestions  of 
plaintiffs  counsel,  in  relation  to  the  location  of  the  granted 
land.  But  it  has  been  argued  with  zeal  by  counsel,  and  de- 
mands, for  that  reason,  some  attention. 

It  is  urged,  that  if  the  whole  land  did  not  vest  in  the 
grantee,  the  plaintiff  is  entitled  to  one  league ;  and  that  the  land 
is  sufficiently  described  to  enable  the  court  to  locate  it.  That 
the  western  boundary,  the  dividing  line  between  the  ranches 
of  Berreyesa  and  Justo  Larios,  is  sufficiently  defined;  and, 
making  it  the  base  line,  the  league  may  be  run  off. 

Days  have  been  consumed  in  ascertaining  how  this  line 
should  be  run ;  and  after  the  closest  examination  it  is  not  found 
to  be  more  certain  than  the  northern  line ;  and  this  latter  is  the 
boundary  first  named  in  the  grant,  whereas  the  western  is  the 
last  one  called  for.  Between  these  two  lines,  a  selection  may 
be  attended  with  serious  consequences  to  the  respective  parties, 
a  selection  we  do  not  think  within  the  appropriate  province  of 
this  court  to  make. 

It  is  evident,  that  the  grant  is  subject  to  be  located  at  differ- 
ent places  by  the  selection  of  different  base-lines;  and  such  fact 
precludes  the  action  of  this  court. 

In  Stanford  v.  Taylor  (18  Howard,  409),  the  concession 
was  for  forty  by  forty  arpens  in  extent,  along  the  river  "  Dea 
Peres,"  from  the  north  to  the  south,  which  is  bounded  on  the 
one  side  by  the  lands  of  Louis  Robert,  and  on  the  other  by  the 
domains  of  the  king,  &c. 

The  Supreme  Court  say,  in  relation  to  this  concession,  which 
had  been  confirmed  and  thus  become  a  perfect  title,  "  On  which 
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side  of  Louis  Robert's  land  it  is  to  lie,  we  are  not  informed  fur- 
ther than  that  it  is  to  lie  along  the  river  from  north  to  south. 

"The  uncertainty  of  out-boundary  in  this  instance  is  too 
manifest,  in  our  opinion,  to  require  discussion  to  show  that  a 
public  survey  is  required  to  attach  the  concession  to  any  land." 

The  decision  in  this  case  turned  upon  the  point  that  the 
land  admitted  of  two  locations.  It  is  settled  law  that — "  where 
a  claim  to  a  specific  tract  of  land  has  been  confirmed  accord- 
ing to  ascertained  boundaries,  the  confirmee  takes  a  title  on 
which  he  may  sue  in  ejectment ;"  but  where  the  claim  has  no 
certain  limits,  and  the  judgment  of  confirmation  carries  along 
with  it  the  condition  that  the  land  shall  be  surveyed  and  sev- 
ered from  the  public  domain  and  the  lands  of  others,  then  it  is 
not  open  to  controversy  that  the  title  attaches  to  no  land ;  nor 
has  a  court  of  justice  any  authority  in  law  to  ascertain  and 
establish  its  boundaries,  this  being  reserved  to  the  executive 
department."    (18  Howard,  409.) 

The  one  league  of  land  in  this  case,  from  the  description  of 
the  outward  boimdaries,  admits  of  different  locations ;  and  the 
grant  itself  carries  with  it  a  condition  calling  for  a  survey. 

The  interposition,  therefore,  of  the  executive  is  necessary  to 
give  a  separate  existence  to  the  specific  land  to  which  the 
estate  can  attach.    (18  Howard,  473.) 

The  right  of  the  plaintiff  is  a  jv^  ad  rem^  not  a  ju8  in  re. 
He  is  certainly  entitled  to  one  league  of  land,  but  he  is  entitled 
to  it  on  the  terms  mentioned  in  his  grant :  the  league  was  to 
be  severed  by  the  grantoil 

The  law  which  existed  at  the  time  of  the  grant  and  referred 
to  by  it  declared,  as  we  have  seen,  any  possession  a  nullity 
unless  previously  measured  by  the  proper  oflScer  of  the  govern- . 
ment. 

No  public  survey  of  thd  land  had  been  made  anterior  to 
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the  treaty  of  Guadalupe  Hidalgo.  By  that  iustrament  the 
land  passed  to  the  United  States,  subject  to  the  plaintiff's  right, 
and  with  it  passed  also  the  right  of  segregation. 

This  is  a  political  act,  and  belongs  not  to  this  court. 

In  Fremont's  case,  the  Supreme  Court  say,  "  Under  the 
Mexican  goyemment,  the  survey  was  to  be  made  or  approved 
by  the  officer  of  the  government,  and  the  party  was  not  at  lib- 
eity  to  give  what  form  he  pleased  to  the  grant." 

"  The  right  which  the  Mexican  government  reserved,  to 
control  this  survey,  passed  with  all  other  public  rights  to  the 
United  States ;  and  the  survey  must  now  ba  made  und»  the 
authority  of  the  United  States ;  and  in  the  form  and  divisions 
prescribed  by  law  for  surveys  in  California,  embracing  the 
entire  grant  in  one  tract." 

But  setting  aside  all  considerations  in  relation  to  the  power 
of  this  court  to  locate  the  granted  premises,  we  place  our  de- 
cision on  the  ground  that  the  documentary  title  produced  by 
the  plaintiff  himself  must  control  his  rights,  and  that  under  it 
no  legal  estate  passed  which  can  maintain  the  present  action. 

The  attorneys  for  the  defendants  will  submit  the  draft  of  a 
verdict  in  favor  of  the  defendants  for  the  signature  of  the 
judges. 

Sowa/rd  <&  Ooold  and  E.  W.  F.  Sloan^  for  plaintiff. 
HaUeck^  Peachy  <&  Billings^  for  defendants. 
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BAYERQUE  et  al.  v.  THE  CITY  OF  SAN  FRANCISCO. 
Cvrcuit  Court^  U.  8,^  July  Temiy  1866. 


A  VABBAUT  issued  by  the  controller  of  a  city,  whose  payment  is  restricted  to  a 
particular  fund,  cannot  be  regarded  as  a  bill  of  exchange. 

Trading  corporations  may,  independently  of  statute,  issue  negotiable  pape»>  in 
the  course  of  their  businessi 

If  admitted  in  its  broadest  interpretation,  it  cannot  apply  to  a  warrant  issued 
by  the  officers  of  a  municipal  corporation. 

It  is  rather  the  conditional  payment  of  a  debt  already  created,  than  the  crea- 
tion of  a  new  one,  or  the  expression  of  a  new  promise. 


The  present  action  is  brought  by  the  plaintiff  as  holder  of 
certain  warrants  alleged  to  have  been  assigned  to  him  for  a 
valuable  consideration.  The  warrants  are  in  the  following 
form : 

$1,000.  dry  Comptbollke's  OFFicfn, 

San  Francisco,  1854. 

City  Treasurer, — ^Pay  to  Jesse  L.  Whitmore,  or  bearer,  the 
finm  of  one  thousand  dollars,  for  grading  &<J.  Powell  street 
from  Washington  to  Bay,  out  of  the  Street  Assessment  Fund. 

S,  E.  HAEKIS, 

The  facts  necessary  to  be  set  forth  are  given  in  the  opinion 
of  the  court,  on  the  demurrer  filed  to  the  complaint. 

MoAllisteb,  J. — ^Various  grounds  of  demurrer  have  been 
assigned.  A  consideration  of  the  third  and  last,  will  dispose  of 
the  case  on  the  present  pleadings.    It  is  in  these  words,  ^'  That 
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the  instruments  in  law  do  not  constitute  any  evidence  of 
indebtedness,  nor  does  it  appear  from  the  complaint  that  the 
defendant  is  otherwise  indebted  to  plaintiff.  I^or  do  the  said 
instruments  establish  in  law  any  obligation  or  liability  on  the 
part  of  the  defendant." 

The  defendant  is  a  municipal  corporation,  owing  its  existence 
to  a  charter,  through  which  "  it  moves,  and  breathes,  and  has  its 
being."    It  stands  on  a  different  footing  from  an  individual. 
The  latter,  may  do  all  acts  and  enter  into  all  contracts  not  pro- 
hibited by  law ;  the  former,  created  for  specific  purposes,  can 
make  no  contract  forbidden  by  its  charter,  or  into  which  it  is 
not  authorized  to  enter  by  that  instrument.    Nor  is  a  corpora- 
tion, when  an  action  is  brought  against  them  on  a  contract, 
estopped  from  denying  their  competency  to  make  it ;  for  if  so, 
the  estoppel  would  apply  equally  to  the  other  contracting  party, 
and  the  limitations  upon  the  power  of  the  corporation  would  be 
of  no  avail.    The  authority  of  the  city  to  issue  the  warrants  in 
this  case,  is  placed  upon  the  third  section  of  its  charter.     It  is 
in  these  words.     "  Every  warrant  upon  the  treasury  shall  be 
signed  by  the  comptroller,  and  countersigned  by  the  mayor, 
and  shall  specify  the  appropriation  under  which  it  is  issued,  and 
the  date  of  the  ordinance  making  the  same.    It  shall  also  state 
from  what  fund  and  for  what  purpose,  the  amount  specified  is 
to  be  paid."    It  will  be  observed,  that  these  warrants,  in  addi- 
tion to  the  signatures  of  the  mayor  and  controller,  and  a  state- 
ment from  what  fund  and  for  what  purpose  the  money  was  to 
be  paid,  must  also  specify  the  appropriation  under  which  it  is 
issued,  and  the  date  of  the  ordinance  making  the  same.    This 
cannot  be  regarded  as  matter  of  form.  It  is  a  substantial  require- 
ment, and  inserted  to  carry  out  the  policy  contemplated  to  be 
pursued  for  the  protection  of  the  public  from  the  recklessness  of 
city  officers,  and  the  collusion  with  them  of  third  parties.    The 
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7th  section  of  the  charter  inhibits  the  common  council  from 
issuing  or  putting  in  circulation  any  paper  or  design  as  a 
representative  of  value  or  evidence  of  indebtedness ;  and  the 
8th  section  declares,  that  no  money  shall  be  drawn  from  the 
treasury  unless  the  same  shall  have  been  previously  appro- 
priated to  the  purpose  for  which  it  was  drawn ;  and,  with  a 
view  to  enforce  that  provision  and  guard  against  the  infidelity 
of  oflScers  of  the  corporation,  and  the  fraud  of  third  parties, 
the  existence  of  the  previous  appropriation,  and  the  date  of  it, 
must  be  specified  in  the  warrant.  In  case  at  bar,  while  some 
of  the  warrants,  amounting  in  the  aggregate  to  $14,600,  are 
issued  in  conformity  to  the  act,  the  balance — and  by  far  the 
larger  amount — do  not  specify  the  appropriation  under  which 
they  are  made,  or  issued,  or  the  date  of  the  ordinance  making 
the  same.  These  cannot  be  deemed  to  have  been  legally  issued, 
nor  would  the  treasurer  have  been  authorized  to  have  paid 
them.  They  cannot  be  recovered  on  as  warrants^  even  in  the- 
bands  of  the  original  holder.  But  the  plaintiff  takes  a  position, 
which,  if  sustainable,  covers  all  the  warrants.  He  sues  upon 
them  exclusively.  There  is  but  one  count  in  the  complaint. 
He  does  not  sue  upon  them  as  agreements  setting  forth  the 
consideration ;  but  as  negotiable,  as  bills  of  exchange,  which 
imply  a  consideration.  We  do  not  regard  them  as  such.  The 
defendant  is  not  a  private,  trading  corporation,  but  a  public, 
municipal  one.  In  the  distribution  of  its  powers  among  its 
agents,  the  legislature  has  interposed  a  check  upon  the  officer 
having  the  custody  of  the  public  money,  by  authorizing  him 
to  pay  only  such  warrants  as  purport  on  their  face  to  have 
been  issued  under  some  previous  appropriation  ;  and  the  date 
thereof  must  be  given.  None  other  could  lawfully  issue. 
They  are  merely  what  they  purport  to  be  when  legally  issued, 

wa/rrants^  or  authority  to  the  officer  to  pay  out  public  money 
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in  his  custody.    They  are  drawn  by  one  oflScer  of  a  corporation 
upon  another,  and  intended  rather  as  a  conditional  payment  of 
a  pre-existing  debt  already  audited,  than  as  instrumenta  creat- 
ing a  new  debt,  or  expressing  a  new  promise.     They  are 
designed  to  give  facility,  regularity,  and  security  in  the  dis^ 
bursement  of  the  public  money.    They  are  intended  as  a  check 
on  the  treasurer  by  forbidding  any  payment  imless  authorized 
in  a  particular  maimer,  and  to  facilitate  the  transaction  of  the 
business  of  the  corporation  by  defining  strictly  the  duties  of 
their  functionaries.  To  the  holder  they  are  of  use,  by  enabling 
him  to  draw  money  from  the  treasury  when  his  debt  has  been 
allowed  by  the  proper  oifficer ;  and  probably  he  might  compel 
by  mcmdam/us  the  treasurer  to  pay  the  warrants  in  case,  hav- 
ing funds,  he  refuses.    But  in  no  sense  do  they  constitute  a 
promise  on  the  part  of  the  city  to  pay,  as  the  drawer  of  a  bill 
of  exchange.    There  are  other  considerations  which  conduct 
to  the  conclusion  that  these  warrants  cannot  be  treated  as  bills 
of  exchange.    A  fatal  objection  is  the  fact,  that  upon  their 
face  the  payments  are  restricted  to,  and  must  come  out  of  a 
particular  fund.    It  is  true,  that  the  mention  of  a  particular 
fund  out  of  which  a  payment  is  to  be  made,  will  not  in  some 
cases  prove  fatal  to  the  character  of  the  instrument  as  a  bill 
or  note.    But  it  is  confined  to  that  class  of  cases  where  the 
mention  of  a  particular  fund  is  directory,  and  reference  made 
to  it  with  a  view  simply  to  enable  the  drawee  to  look  to  his 
reimbursement.    But  in  all  cases  where  the  payment  is  ex- 
pressly limited,  and  is  to  come  out  of  a  specific  fund  mentioned, 
however  ample  it  may  seem,  it  is  fatal  to  the  character  of 
paper  as  a  bill  of  exchange.    (Parsons'  Mer.  Law,  87.) 

In  Dawkes  v.  De  Zarane  (3  Wils.  207),  the  court  thus 
defines  the  essential  qualities  of  a  bill  of  exchange,  '^  It  must 
carry  with  it  a  personal  credit  given  to  the  drawer,  not  con- 
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fined  to  credit  upon  any  thing  or  fund, — ^it  is  upon  the  credit 
of  a  person's  hand  who  negotiates  it ;  he  who  takes  it,  does  so 
upon  no  contingency  except  the  failure  of  the  general  credit  of 
the  person  drawing  or  negotiating  it." 

In  Jemiey  V.  Serle  (2  Ld.  Raymond,  1361),  A  drew  on 
B,  to  pay  plaintiff  on  demand  a  sum  of  money  out  of  a 
particular  fund  mentioned, — ^held  to  be  a  mere  appointment  for 
the  payment  of  money  out  of  a  particular  fand ;  and  where  A 
drew  on  the  agent  of  a  regiment,  to  pay  an  amount  out  of  his 
growing  subsistence, — ^held  not  to  be  a  bill  of  exchange, 
"  because  the  money  was  payable  out  of  a  particular  fund." 
In  Yates  v.  Groves  (1  Vesey,  jun.  280),  A  drew  a  bUl  "  pay- 
able out  of  the  purchase-money  of  a  house."  This  order,  said 
the  lord  chancellor,  ^^  is  not  a  bill  of  exchange,  being  payable 
out  of  a  particular  fund."  In  Van  Vacter  v.  Flack  (1  Smedes 
&  Mar.  393),  the  plaintiff  sued  on  a  bill  made  payable  out  of 
the  notes  left  in  drawer's  possession.  ^'  This  instrument,"  say 
the  court,  "  is  not  a  bill  of  exchange,  because  payable  out  of  a 
particular  fund ;  it  is  to  be  distinguished  from  that  class  in 
which  the  particular  fund  is  mentioned  merely  as  a  direction 
to  the  drawee  how  he  may  reimburse  himself."  The  case  of 
Kdley  v.  TJie  Mayor^  d;o.  (4  Hill,  263),  illustrates  the  distinc- 
tion  between  the  two  classes  of  cases.  It  was  there  held,  that 
a  draft  signed  by  the  mayor,  and  directed  to  the  treasurer,  was 
a  bill  of  exchange.  If  this  be  law,  it  does  not  touch  the  case. 
The  payment  of  the  money  was  not  confined  to  a  particular 
fund.  The  words  as  to  payment  were  "  and  charge  to  Bedford 
assessment ;"  the  court  say,  "  The  bill  was  not  restricted  to  the 
particular  fund  arising  from  the  Bedford-road  transaction,  yet 
for  reimbursement  the  treasurer  was  directed  to  charge  that 
fund."  On  that  ground  the  instrument  was  considered  a  bill. 
The  form  of  the  draft  in  that  case  was  also  decided  to  have 
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complied  substantially  with  the  statute.  This  is  unlike  the 
case  at  bar.  In  Lake  v.  Trustees  of  WiUiamehv/rgh  (4  Denio, 
520),  a  draft  was  drawn  for  a  sum  of  money  to  be  charged  to 
the  account  of  the  Union  Avenue.  The  payment  was  not  to 
come  out  of  any  particular  fund ;  and  the  court  say, "  If  it  was 
not  a  sealed  instrument  it  jperhaps  might  be  regarded  as  a  bill 
of  exchange."  This  intimation  of  a  ^'perhapa'^^  is  sustained 
by  a  reference  to  KeUey  v.  The  Mayor^  &c.  (4  Hill,  263).  "When 
we  turn  to  the  latter  case  we  find  the  following  proposition :  "  In- 
dependently of  any  statute  provision,  a  corporation  may  issue 
negotiable  paper  for  a  debt  contracted  in  the  course  of  its 
proper  business."  To  sustain  this  proposition  reference  is  made 
to  the  case  of  Moaa  v.  OaMey  (2  Hill,  265) ;  and  in  this  case 
reliance  is  placed  on  the  case  of  MoU  v.  Hicks  (1  Cowen, 
513),  and  to  Ba/rker  v.  Mechamcs^  Fire  Ins,  Co.  (3  Wend.  94). 
All  these  cases  on  which  reliance  was  placed  for  the  general 
proposition  above  stated, "  that  a  corporation,  independently  of 
statute,  may  issue  negotiable  paper  in  the  course  of  its  proper 
business,"  are  trading  and  business  corporations;  and  the 
authorities  above  cited  by  counsel  for  plaintiff  do  not,  for  that 
reason,  apply  to  the  defendant,  who  is  a  public  and  municipal 
corporation,  whose  powers  are  confined  strictly  by  its  charter. 
But  they  are  all  unlike  this  case  in  the  fact  that  in  no  one  of 
them  was  the  payment  of  the  money  restricted  to  a  particular 
fund* 

The  derrvwrrer  in  this  case  must,  therefore,  be  sustained. 

Pa/rsons  dk  Ocmahl^  for  complainants. 
H,  H.  Byme^  for  defendant. 
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TURNER  AND  oTHEEfl,  AppeUcmU,  v.  THE  SHIP  "  BLACK 
WARRIOR,"  Aim  MURPHY,  Appellees,— In  AdmirdUy. 

Circuit  Courts  U.  /SI,  Jvly  Term^  1856. 

The  bill  of  lading  is  prima/acie  evidence  that  the  goods  were  sliipped  in  good 

condition  ;  and  if  not  delivered  in  like  condition,  the  onw  lies  on  the  carrier 

of.  proving  the  damage  vras  the  resalt  of  one   of  the  causes   excepted 

against. 
The  carrier  is  still  liable,  if  the  damage  could  have  been  avoided  by  skill  and 

diligence. 
So  soon  as  the  carrier  has  established  the  damage  as  having  come  within  the 

exception  of  the  bill  of  lading,  the  burden  of  proof  is  on  the  shipper  to  prove 

want  of  skill  or  diligence. 
The  weight  which  is  due  to  the  bill  of  lading  as  to  the  condition  of  goods, 

depends  upon  their  nature  and  character. 
When  a  chemical  cause  is  assigned  for  damage  to  goods,  evidence  of  experts  is 

admissible. 
The  proofs  must  be  limited  to  the  averments  in  the  answer. 


This  case  is  an  appeal  from  a  decree  rendered  in  favor  of 
the  libelants  by  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California.  The  libel  propounds  that  in 
the  year  1855,  the  libelants  shipped  on  board  the  ^' Black 
Warrior,"  certain  hogsheads  and  barrels  of  pure  spirits,  in 

good  order,  and  well-conditioned,   at ,  to  be  carried 

thence  to  San  Francisco ;  and  that,  notwithstanding  libelants 
have  paid  freight  and  primage  on  said  spirits,  they  have  not 
been  delivered  in  good  order ;  but,  by  the  carelessness  of  the 
master  and  crew  of  said  vessel,  have  been  destroyed,  with  the 
exception  of  a  small  quantity  remaining  in  one  of  the  said 
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barrels.  The  answer  affirms  the  spirits  were  well  stored; 
denies  all  carelessness,  and  avers  that  if  any  damage  has 
aecmed  to  them,  it  is  owing  to  the  unfitness  and  defects  in 
the  barrels  and  casks.  To  this  answer,  a  replication  was 
filed. 


McAllister,  J. — ^That  damage  has  aecmed,  and  the  amount 
thereof,  are  not  disputed  in  this  case.  The  only  question  is. 
Whence  arose  this  damage  ?  No  copy  of  the  bill  of  lading  has 
been  given  in  evidence.  It  is,  however,  admitted  to  be  in  the 
usual  form.  It  admits  that  the  spirits  were  shipped  in  good 
order,  and  this  imposed  on  the  carrier  the  duty  of  delivering  them 
in  like  condition ;  and  if  not  so  delivered,  the  onua  of  proving 
the  damages  as  the  result  of  one  of  the  causes  excepted  against 
in  the  bill  of  lading,  rests  upon  the  carrier.  Has  he  done  thiat 
If  he  has  established  any  such  fact,  he  still  may  be  made 
liable,  if  such  peril  could  have  been  avoided  by  skill  and 
diligence.  But  so  soon  as  the  carrier  has  established  the 
cause  of  damage  to  have  been  within  the  exception  of  the  bill 
of  lading,  and  the  shipper  seeks  to  charge  him  with  negligence, 
the  onvs  of  proving  such  negligence  rests  upon  the  shipper. 
Cla/rhY.  Barnwell  (12  Howard,  272,  280,  281,  28Y). 

The  first  inquiry  is.  Has  the  carrier  established  by  proof, 
that  the  damage  was  the  result  of  a  cause  with  which  human 
agency  had  nought  to  do ;  in  other  words,  that  it  was  the 
result  of  one  of  the  causes  excepted  by  the  bill  of  lading  ? 
The  allegation  in  the  libel  is,  that  the  carelessness  of  the 
carrier  was  the  cause  of  damage.  Kow,  if  the  carrier  does 
not  prove  that  the  damage  accrued  from  one  of  the  excepted 
causes,  the  law  fixes  upon  him  negligence.  To  elude  a  recovery 
in  this  case,  in  his  answer  he  avers  that  the  damages  (if  any) 
arose  from  the  unfitness  and  defects  of  the  barrels  and  casks. 
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In  determining  this  issue,  the  character  of  the  articles  trans- 
ported, and  their  exterior  condition,  must  be  considered.  They 
were  not  silks,  inclosed  with  exterior  and  interior  wrappers, 
the  exterior  of  which  might  be  in  good  condition,  while  the 
interior  might  be  unsound  and  damaged, — a  fact  difficult  or 
impracticable  to  be  ascertained,  even  on  inspection.  Nor  were 
the  articles  like  spools  of  thread,  packed  in  small  wooden 
boxes  lined  with  paper,  and  these  small  boxes  again  in  a  larger 
box  lined,  with  paper  between  the  boxes,  as  in  the  case  of 
Clark  V.  BamweU  (12  Howard,  279).  Had  the  articles  in  this 
case  been  similar  in  character  to  those,  the  acknowledgment  in 
the  bill  of  lading  would  not  have  been  satisfactory  evidence  of 
their  condition.  These  were  hogsheads  and  barrels,  and  their 
unfitness  and  defects  were  attempted  to  be  established  by  proof 
that  they  were  not  bound  with  iron,  and  that  some  of  the 
hoops  upon  them  were  molded.  To  this  there  was  opposing 
testimony,  by  persons  who  had  inspected  them,  which  estab- 
lished the  fact  they  were  equally  good  as  the  average  casks 
and  barrels  ordinarily  used  for  the  transportation  of  spirits. 
The  district  judge, — ^who,  it  seems,  had  submitted  to  his 
personal  inspection  some  of  these  casks, — ^from  a  view  of 
them,  and  from  the  whole  testimony,  came  to  the  conclusion 
that  the  fact  of  the  defect  in  the  casks  was  not  made  out.  I 
do  not  think  that  conclusion  should  be  disturbed,  particularly 
where^  as  in  this  case,  the  carrier  has  admitted  the  articles 
were  in  good  condition,  in  the  bill  of  lading,  and  the  character 
of  the  article  and  of  the  defects  alleged,  is  such  as  was  capable 
of  ready  detection  on  even  casual  inspection.  Under  such 
circumstances,  the  acknowledgment  of  the  master,  fortified  as 
it  is  by  the  parol  testimony  of  persons  who  have  inspected 
the  articles,  authorizes  tlie  conclusion  that  the  carrier  has  not 
established  the  defense  set  up  on  this  ground.    Here  this  case 
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might  end.    But  a  second  ground  of  defense  has  been  taken 
in  the  argument  of  counsel,  no  foundation  for  which  is  laid  by 
any  averment  in  the  answer.     That  ground  is,  that  there  was 
an  evaporation  of  the  spirits,  a  chemical  cause,  the  work  of 
natural  laws,  which  produced  the  damage,  and  is  a  cause  ex- 
cepted against  in  the  bill  of  lading.    We  have  seen  that  the 
arms  of  proof  on  this  point  is  with  the  carrier.    It  is  not  until 
he  has  established  {he  fact,  that  the  necessity  of  proving 
negligence  is    imposed    upon    the    opposite  party.     In  this 
case,  no  attempt  has  been  made  to  prove  the  probability  of 
evaporation.    The  question  is  a  scientific  one ;   and  if  the  in- 
tention of  the  party  had  been  to  rely  upon  it,  he  should  have 
procured  the  testimony  of  experts  in  relation  to  it.    In  Hich 
V.  Lcmihert  (12  Howard,  347),  the  respondent  rested  his  defense 
on  the  ground  that  the  cotton  thread  (in  that  case)  had  been 
damaged  by  the  dampness  of  the  hold  of  the  vessel  solely,  and 
he  proved  the  fact.     The  court  say,  All  the  witnesses  concur 
in  the  conclusion  that  the  damage  was  occasioned  by  the 
humidity  of  the  ship's  hold,  producing  mold  and  mildew.    In 
the  case  at  bar  no  one  witness  has  sustained  this  theory.    The 
argument  is,  that  if  the  barrels  were  good  and  well  stowed, 
the  inference  is  that  the  damage  was  occasioned  by  partial 
evaporation,  which  disabled  the  barrels  to  resist  external  pres- 
sure, and  therefore  they  must  have  leaked.    Now,  this  is  a 
theory.    No  evidence  has  been  given  to  establish  it  as  a  fact ; 
no  evidence  to  determine  what  given  quantity  in  a  certain- 
sized  barrel  will  evaporate  in  a  given  time,  or  how  much  will 
evaporate    before  the  barrel  will  probably  leak.     No  one 
witness,   an  expert  or  one    practically  acquainted  with  the 
business,  has  given  his  conclusions  upon  this  subject.    Perhaps 
the  reason  is  that  it  is  an  aftertliought,  for  nothing  of  the  kind 
is  averred  in  the  answer.    It  states  that  if  any  damage  occur- 
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red  it  arose  from  the  carelesBness  of  libelants,  viz.,  the  shipping 
of  the  barrels  in  bad  order,  not  in  condition  to  be  shipped. 
The  single  issued  raised  is  the  fitness  of  the  barrels.  The  bill 
alleges  the  articles  were  in  good  order ;  the  answer  avers  they 
were  "  unfit  to  be  shipped."  This  question  has  been  decided 
against  the  respondent ;  and  he  seeks  to  evade  a  recovery  on  a 
distinct  ground  from  that  taken  in  the  answer.  In  that  he 
attributed  the  damage  to  the  act  of  the  respondent ;  he  now 
attributes  it  to  an  inevitable  cause — evaporation.  He  cannot 
allege  one  cause  and  prove  another. 

In  JRich  V.  Lambert  (12  Howard,  366),  the  court  say,  "The 
libelants  charge  the  damage  to  the  goods  to  have  been  occa- 
sioned by  the  improper  storage  of  the  cargo.  This  is  denied 
in  the  answer ;  and,  as  the  recovery  must  be  had,  if  at  all, 
according  to  the  allegations  in  the  pleadings,  it  is  incumbent 
on  the  libelants  to  maintain  this  ground  by  proof"  Again, 
they  say,  "  To  permit  the  libelant  to  recover  upon  tliis  ground 
(not  stated  in  the  bill)  would  be  a  departure  from  that  upon 
which  they  have  chosen  to  place  their  right  of  action  in  the 
pleadings."    {lUd.  369.) 

Mviatia  mutandis^  it  may  be  said  that  to  permit  the 
respondent  to  rest  his  defense  on  the  ground  that  the  damage 
was  the  result  of  a  natural  cause,  would  be  a  departure 
from  the  ground  on  which  he  placed  his  defense  in  his 
pleading. 

In  view  of  all  the  testimony,  and  of  the  law  applicable  to 
it,  the  conclusion  to  which  I  am  arrived  is,  that  the  decree  of 
the  court  below  must  be  "affirmed.  It  is  therefore  ordered  that 
a  decree  be  entered  affirming  in  all  respects  the  decree  of  the 
court  below. 

Julius  K,  Eose^  for  appellant. 
Manchester  cfe  Hodges^  for  appellees. 
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Acts  and  declarations  of  a  party  as  to  his  intention  in  remaining  in  or  remoring 
from  a  country,  though  not  simultaneous  with  his  act,  are,  nnder  special  cir- 
cnmstances,  admissible  to  prove  the  intention  with  which  he  acted,  if  made  €tnU 
litem  motam. 

Where  the  intention  or  knowledge  of  a  party  becomes  a  material  fact,  acts  and 
declarations,  although  collateral  to  the  main  subject,  still,  having  a  beanng 
upon  it,  are  admissible  as  evidence. 

By  a  principle  of  international  law,  on  a  transfer  of  territory  by  one  nation  to 
another,  the  political  relations  between  the  inhabiUnta  of  the  ceded  country 
and  the  former  government  are  changed,  and  new  ones  arise  between  them 
and  the  new  government. 

The  mauner  in  which  this  is  to  be  effected,  is  ordinarily  the  subject  of  treaty. 

The'  contracting  parties  have  the  right  to  contract  to  transfer  and  to  receive 
respectively  the  allegiance  of  all  native-born  eitisens,  but  the  naturalized  citi* 
zens,  who  owe  allegiance  purely  statutory,  when  released  therefrom,  are 
remitted  to  their  original  »tatu9. 


This  action  was  ejectment,  and  defendants  pleaded  to  the 
jurisdiction  of  the  court,  on  the  ground  that  Alexander  Forbes, 
one  of  the  defendants,  was  not  an  alien  and  subject  of  Great 
Britain,  as  alleged  in  the  complaint.  Issue  was  taken  by  repli- 
cation, and  submitted  to  the  jury,  who  returned  a  verdict  in 
which  they  found  that  James  Alexander  Forbes,  one  of  the  de- 
fendants in  this  case,  was,  at  the  time  of  the  institution  of  this 
suit,  an  alien  and  subject  of  Great  Britain.  A  motion  is  now 
made  to  set  aside  the  verdict  of  the  jury,  on  the  grounds, — 
1.  That  testimony  as  to  the  acts  and  declarations  of  the  party 
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done  and  made  ante  litem  mota/m,  tending  to  show  what  country 
he  elected  to  adopt,  were  improperly  permitted  to  go  to  the 
jmy.  2.  That  the  verdict  was  contrary  to  the  facts.  Those 
facts  are  detailed  in  the  opinion  of  the  court. 

McAllister,  J. — ^To  sustain  their  plea,  defendants  relied  on 
the  admitted  facts,  that  said  Forbes,  a  native  of  Great  Brit- 
ain, was  at  the  date  of  the  treaty  of  Guadalupe  Hidalgo  a 
naturalized  citizen  of  Mexico,  that  he  has  continued  to  reside 
in  California  since  the  execution  of  the  treaty,  and  that  he  has 
never  made  any  declaration  of  an  intention  to  retain  the  rights 
of  a  Mexican  citizen.  These  facts,  it  was  contended,  with  the 
subsequent  admission  of  California  into  the  Union,  fixed  at  once 
and  by  mere  operation  of  law,  the  ^tcitics  of  American  citizen- 
ship upon  the  defendant  Forbes.  To  disaffirm  the  plea,  and 
sustain  the  allegation  that  defendant  was  an  alien,  plaintiff 
proved  that  in  1851  the  defendant,  against  whom  two  actions 
at  law  had  been  instituted  in  the  courts  of  this  State,  petitioned 
for  their  removal,  and  had  them  removed,  from  the  state  courts 
into  the  District  Court  of  the  United  States  for  the  Northern 
District  of  the  State  of  California  (then  exercising  circuit-court 
powers),  on  the  ground,  that  he  was,  at  the  time,  an  alien,  and 
subject  of  the  kingdom  of  Great  Britain.  That  to  accomplish 
that  object,  he  executed  bonds  reciting  that  fact,  and  his  attor- 
ney, under  his  instructions,  swore  to  the  fact.  It  was  also  in 
proof,  that  in  the  same  year  (1851),  a  suit  was  brought  on  the 
equity  side  of  said  District  Court ;  and  to  the  bill  filed  the  answer 
of  defendant  admitted  that  he  was  at  that  time  an  alien,  and 
subject  of  Great  Britain.  Lastly,  it  was  deposed  by  a  witness 
whose  testimony  was  not  attempted  to  be  impeached,  tliat  the 
defendant,  in  1851,  told  him  he  was  not  a  citizen  of  the  United 
States,  that  he  did  not  intend  to  become  one  at  present,  because 


188  CIRCUIT    COURT    OF    TIIE    UNITED    STATES 

Tobin  V.  WaUdnsliaw  and  others. 

he  desired  to  be  able  to  litigate  in  the  courts  of  the  United 
States.  To  the  testimony  sustainmg  the  plea,  objections  were 
^e  b,  .«o»e,  for  .L^.,  on  4e  '^J  of  inooMp. 
tency,  and  were  overruled  by  the  court.  This  verdict  is  in  the 
opinion  of  the  court,  fully  sustained  by  the  testimony  given, 
and  the  only  ground  on  which  it  can  be  set  aside  is,  that  tlie 
evidence  was  improperly  admitted  to  go  to  the  jury.  In  the 
view  the  court  will  hereafter  take  of  this  case,  the  question  of 
the  competency  of  the  testimony  might  be  dispensed  with. 
But  as  it  may  not  be  inappropriate  to  allude  to  this  testimonv, 
the  court  will  briefly  advert  to  the  objections  made  to  its  com- 
petency. 

The  argument  of  counsel  is,  that  the  provisions  of  the  treaty 
of  "  Guadalupe  Hidalgo,"  with  the  residence  of  defendant  in 
California,  being  a  naturalized  citizen  of  Mexico,  for  a  year 
after  the  date  of  that  instrument ;  the  fact  that  no  evidence 
was  produced  to  prove  defendant  ever  made  a  declaration  of 
his  intention  to  retain  the  rights  of  a  Mexican  citizen,  together 
with  the  admission  of  California  into  the  Union,  all  fixed,  once 
and  forever,  upon  the  defendant  the  stcUus  of  an  American 
citizen,  which  cannot  be  altered  by  the  testimony.  The  con- 
sideration of  this  argument  involves,  to  some  extent,  a  construc- 
tion of  the  article  of  the  treaty  of  Guadalupe  Hidalgo,  upon 
which  it  is  predicated.  This  article  stipulates  as  to  those  Mex- 
icans who  should  prefer  to  remain  in  the  ceded  territory,  that 
they  may  either  retain  the  title  and  rights  of  Mexican  citizens, 
or  acquire  those  of  American  citizens ;  but  declares  that  they 
shall  be  under  the  obligation  to  make  their  election,  within  one 
year  from  the  date  of  the  exchange  of  the  ratification  of  the 
treaty,  and  those  who  shall  remain  after  the  expiration  of  that 
year,  without  having  declared  their  intention  to  retain  the  char- 
acter of  Mexican  citizens,  shall  be  considered  to  have  elected  to 
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become  citizens  of  the  United  States.  We  will  first  consider 
this  article  as  giving  a  right  of  election.  K  he  elected  to  retain 
the  character  of  a  Mexican,  he  was  to  manifest  it  by  a  declara- 
tion, whether  in  writing,  verbally,  or  by  matter  of  record,  is  not 
stated.  The  treaty  is  more  indefinite  as  to  the  manner  in  which 
he  is  to  manifest  a  contrary  intention.  Li  fact,  it  prescribes  no 
way  in  which  he  is  to  manifest  his  intent  not  to  become  a  citizen 
of  the  United  States.  The  omission  to  make  a  declaration  to 
continue  a  Mexican,  and  his  residence  for  a  year  after  the  date 
of  the  treaty,  would  be  prima-facie  evidence  of  his  election  to 
become  a  citizen  of  the  United  States.  There  is  also  one  rule  of 
evidence  prescribed  by  the  treaty  as  to  his  intention,  the  fact  of 
his  remaining  in  the  country  without  having  made  any  declar- 
ation of  his  intention.  This  cannot  be  deemed  conclusive 
testimony,  for  election  presupposes  intention ;  it  is  an  opera- 
tion of  the  will.  If  the  legal  conclusion  be  absolutely  fixed 
upon  him  in  despite  of  the  intent  or  the  purpose  of  his  resi- 
dence, what  becomes  of  the  right  of  election  ? 

In  Inglis  v.  Sailor b^  Snug  Harbor  (3  Peters,  123),  the 
court  say,  "How,  then,  is  his  father,  Charles  Inglis,  to  be 
considered  ? — ^was  he  an  American  citizen !  He  was  here  at 
the  time  of  the  Declaration  of  Independence,  and,  prima  fade^ 
may  be  deemed  to  have  become  thereby  an  American  citi- 
zen. But  this  prima-facie  presumption  may  be  rebutted; 
otherwise  there  is  no  force  or  meaning  in  the  right  of  elec- 
tion." Considering,  then,  for  the  present,  that  the  right 
of  election  had  been  clearly  given  to  the  defendant,  the 
question  is,  not  what  do  his  feelings  or  interests  now  prompt 
him  to  do,  but  wliat  did  he  do  within  the  year  his  right  of 
election  existed.  On  one  side,  we  have  the  prima-facie  evi- 
dence prescribed  by  the  treaty,  his  continued  residence,  and  the 
fact  that  in  the  year  1851  he  had  voted  at  a  corporation  elec- 
tion.   To  counteract  these^  we  have  solemn  legal  instruments 
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executed  by  defendant,  describing  himself  as  an  alien  and  sub- 
ject of  Great  Britain.    Availing  himself  of  that  allegation,  he 
removed  cases  brought  against  him  from  the  State  to  the  Fed- 
eral courts,  filing  an  answer  in  a  court  of  equity,  in  which  he 
swore  to  the  fact — ^his  attorney,  under  his  instructions,  swear-* 
ing  to  the  ssime  fact,  and  himself  not  only  stating  that  he  was 
not  a  citizen  of  the  United  States,  but  did  not  intend  to  be,  as 
he  wished  to  be  able  to  litigate  in  the  courts  of  the  United 
States.    To  all  these  acts  and  declarations,  it  is  urged,  they  are 
incompetent  evidence,  because  done  and  said  after  the  expira- 
tion of  the  time  within  which  the  right  of  election  was  to  have 
been  exercised.    The  general  rule  of  evidence  undoubtedly  is, 
that  acts  and  declarations  not  done  and  made  simultaneously 
with  iiie  factum  prohandum J  and  not  forming  part  of  the  res 
gestm  are  inadmissible.    Yet  if  an  alleged  fact  cannot  exist 
together  with  other  facts,  the  proof  of  the  latter  facts  disproves 
the  existence  of  the  former.    If  the  declarations  and  acts  of 
Forbes  in  1851  were  established,  they  would  necessarily  dis- 
prove the  alleged  fact  that  he  had  previously  elected  to  become 
a  citizen  of  the  United  States.    They  were,  therefore,  to  be  left 
to  the  jury.    It  is  settled,  that  the  declarations  and  acts  of  a 
party  are  admissible  to  qualify  and  explain  his  intention  in 
removing,  or  the  character  of  his  residence,  in  a  question  of 
domicil.    And  it  is  to  be  borne  in  mind  that  we  are  considering 
the  admissibility  of  this  testimony  in  view  of  a  construction  of 
the  treaty,  which  gives  to  a  party  a  right  to  elect  whether  he 
will  retain  the  title  and  rights  of  a  Mexican,  or  take  those  of  a 
citizen  of  the  United  States.    To  exercise  this  right,  there  was 
no  necessity,  under  the  treaty,  that  there  should  have  been  an 
actual  removal,  nor  is  such  actual  removal  the  only  evidence 
that  the  right  of  election  has  been  exercised.    In  the  case  of 
IngUs  V.  Sailors^  Srmg  Ha/rbor  (3  Peters,  123),  the  court  say, 
"It  surely  cannot  be  said  that  nothing  short  of   actually 
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remoying  from  the  country  before  the  Declaration  of  Inde- 
pendence will  be  received  as  evidence  of  election."  And  the 
court  proceeds  to  consider  the  acts  of  the  party,  adduced  as 
evidence  to  qualify  and  characterize  the  remaining  in  the 
country.  Now,  inasmuch  as  other  acts  beside  that  of  removal 
may  be  received  as  evidence  of  the  maimer  in  which  the  right 
of  election  was  exercised,  the  court  considers  the  testimony 
competent.  In  the  case  at  bar,  defendant  remained  in  this 
country,  and,  with  a  view  to  ascertain  his  intention  in  remain- 
ing, his  acts  and  declarations,  though  made  subsequently  to 
the  time,  were  left  to  the  jury  to  find  in  what  manner  he  had 
elected. 

But  there  is  another  aspect  in  which  the  testimony  may  be 
received.  It  constitutes  by  reason  of  its  character  an  excep- 
tion to  the  general  rule,  that  declarations  and  acts  not  forming 
a  part  of  the  Te%  gestae  are  inadmissible.  That  exception 
applies  to  cases  where  the  intention  of  a  party  becomes 
material,  in  which  cases  facts  evidencing  the  intention, 
although  collateral  and.  foreign  to  the  main  subject,  still,  as 
having  a  bearing  upon  the  question  of  intent,  are  admis- 
sible. In  Wood  V.  The  Urvited  States  (16  Peters,  360),  it  is 
said,  in  questions''^ where  the  intent  of  the  party  is  matter 
in  issue,  it  has  always  been  deemed  allowable,  as  well  in  crim* 
inal  as  in  civil  cases,  to  introduce  evidence  of  other  acts  and 
doings  of  the  party,  of  a  kindred  character,  in  order  to  illus- 
trate or  establish  his  intent  or  motive  in  the  particular  act 
directly  in  judgment." 

Now,  if  the  right  of  election  was  awarded  to  the  defend- 
ant, and  it  was  not  the  intention  by  the  rule  of  evidence  the 
treaty  creates,  to  force  upon  the  party  who  remained  in  the 
country  American  citizenship  contrary  to  his  intent  (which 
we  think  is  not  the  case),  then  the  interU  of  the  party  In 
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remaining  becomes  a  material  question;  and  matter  enpau — 
such  as  the  acts  and  declarations  of  the  party — although  not 
forming  a  part  of  the  res  gestcBj  are  admissible  so  far  as  they 
serve  to  show  the  intent. 

In  the  Inglis  case,  hereinbefore  cited,  the  court  went  into 
the  consideration  of  the  acts  and  doings  of  the  party  for  a 
series  of  years,  to  ascertain  what  election  he  had  made  at  a 
particular  time  anterior  to  them ;  and  say,  "  Those  lead  to  the 
conclusion  that  it  was  the  fixed  determination  of  the  party,  at 
the  Declaration  of  Independence,  to  adhere  to  his  native 
allegiance." 

In  fact,  intent  is  best  known  to  the  party,  is  often  secret 
until  developed  by  acts  and  speech.  "  Acta  exteriora  indicunt 
interiora  secreta.^^  Lastly,  this  testimony  is  admissible  as 
admissions  made  by  a  party  through  his  declarations  and  acts 
spoken  and  done  omte  litem  Tnotcum^  and  opposed  to  the  right 
he  now  seeks  to  maintain. 

But  the  court  does  not  consider  that  the  right  of  elec- 
tion was  given  to  the  defendant  by  the  Treaty  of  Guadalupe 
Hidalgo ;  and  therefore  the  discussion  as  to  the  admissi- 
bility of  testimony  might  have  been  dispensed  with.  The 
intention  of  the  9th  article  of  that  instrument  was  to  fix 
the  status  of  all  Mexica/ns  who  should  prefer  to  remain  in 
the  ceded  territory.  By  a  principle  of  international  law,  on 
a  transfer  of  territory  by  one  nation  to  another,  the  relations 
of  the  inhabitants  towards  each  other  undergo  no  change ;  but 
their  relations  with  their  former  sovereign  are  dissolved  and 
new  ones  between  them  and  the  government  which  has 
acquired  their  territory  are  created.  The  same  act  which 
transferred  their  territory,  transfers  the  allegiance  of  those  who 
remain  in  it,  and  the  law  which  may  be  denominated  political 
is  changed.     American  Insurance  Co.  v.   Ca/nter  (1  Peters, 
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542).  *  This  right  to  change  the  political  relations  of  the  inhab- 
itants  of  a  ceded  territoiy  arises  out  of  the  character  of  those 
relations  as  recognized  by  the  law  of  nature  and  nations. 
Birth  binds  man  by  the  tie  of  natural  allegiance  to  his  native 
sofl,  and  such  allegiance  gives,  by  the  principles  of  universal 
law,  to  the  country  in  which  he  was  bom  rights  unknown  to 
mere  voluntary  or  statutory  allegiance.  Upon  the  right  to 
transfer  this  natural  allegiance  has  been  engrafted,  this  right 
of  election  in  the  party  whether  he  will  retain  his  allegiance 
to  his  old  sovereign,  or  pay  allegiance  to  the  new.  Should  he 
elect  to  retain  his  allegiance,  he  mii^t  do  so  without  injury  to 
the  new  government ;  and  such  election  is  generally  accom- 
panied by  removal  from  the  country,  unless  regulated  by 
treaty.  The  object  of  the  treaty  of  "  Guadalupe  Hidalgo  "  was 
to  regulate  the  exercise  of  this  right  of  election  by  such  parties 
as  by  the  principles  of  international  law  were  subject  to  their 
jurisdiction  as  contracting  parties./  The  Mexican  government 
stipulated  for  a  right  for  Mexica/ns  resident  in  the  territory,  to 
elect  at  any  time  within  a  year  after  the  date  of  the  treaty  to 
retain  their  title  and  rights  as  Mexioam  ;  the  government  of 
the  United  States  guarded  against  the  abuse  of  the  right,  by 
limiting  the  time  within  which  it  was  to  be  executed,  and 
stipulating  that  if  the  election  was  not  made  within  the  time 
Umited,  they  should  be  considered  as  having  elected  to  become 
citizeiis  of  the  United  States.  The  right  of  the  two  govern- 
ments thus  to  stipulate  in  relation  to  native-bom  Mexicans, 
under  the  law  of  nations,  is  unquestionable.  It  was  evidently 
proper  that  the  status  of  all  such  should  be  fixed.  K  they 
were  neither  to  continue  Mexican  citizens  nor  become  citizens  of 
the  United  States,  a  whole  people  would  become  disfranchised. 
They  would  have  no  statins  as  citizens,  owe  no  allegiance, 

and  be  left  in  the  anomalous  position  of  a  people  without  a 

13 


194  CIRCUIT    COURT    OF    THE    UNITED    STATES 

Tobin  V.  WalkinBhaw  et  al. 

country.  /  Not  bo  with  the  defendant  Forbes.  So  soon  as  he 
had  been  released  from  the  voluntary  allegiance  to  Mexico,  he 
waB  remitted  to.  his  original  statiM.  No  power  existed  in  one 
government  to  transfer,  or  in  the  other  to  receive,  the  voluntary 
or  statutory  allegiance  of  a  naturalized  citizen.  Neither  had 
the  right  to  say  to  such,  "You  shall  continue  your  alle- 
giance to  Mexico,  although  she  has  conveyed  it  away; 
or  you  shall  become  a  citizen  of  the  United  States."  The 
allegiance  of  the  naturalized  citizen  is  the  offspring  of  mu- 
nicipal law.  Unlike  natural  allegiance,  its  support  does  not 
rest  upon  the  law  of  nature  and  the  code  of  nations.  The 
only  relations  that  Mexico  or  the  United  States  could  change, 
were  those  arising  from  those  sources.  ^  Nor  does  the  lan- 
guage of  the  treaty  authorize  the  conclusion  that  the  contract- 
ing parties  intended  to  include  within  the  word  "  Mexicans  " 
naturalized  citizens  of  foreign  countries.  The  language  of  the 
treaty  of  Guadalupe  Hidalgo,  differs  materially  from  that 
used  in  the  treaty  by  which  Florida  was  acquired  in  1819, 
and  the  treaty  of  Paris,  in  1803,  by  which  Louisiana  was 
ceded  to  the  United  States.  In  the  8th  article  of  the  treaty 
of  Guadalupe  Hidalgo,  Mexica/ns  aj*e  only  mentioned  as  en- 
titled to  the  rights  of  election.  \  5l^e  whole  of  this  article 
refers  to  Mexicans ;  and  the  9th  article  speaks  of  ^^ Mexicans'*^ 
only,  and  provides,  that  those  who  do  not  preserve  the  char- 
acter of  Mexican  citizens  shall  be  subsequently  incorporated 
into,  and  become  entitled  to  all  the  rights  of  citizens  of  the 
United  StatesI  Naturalized  citizens  are  nowhere  included 
eo  nomine^  within  the  provisions  of  the  treaty  ;  and  in  the 
opinion  of  the  court,  it  was  not  intended  to  include  them. 
This  construction  of  the  treaty  is  sought  to  be  defeated  by 
the  assumption,  that  the  change  in  the  political  relations  of 
the  inhabitants  of  the   ceded   territory  was  contemplated  to 
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be  made  by  the  treaty  with  their  consent,  by  giving  to  them 
the  right  of  election ;  hence,  that  it  is  to  be  reasonably  con- 
cluded that  naturalized  citizens  were  intended  to  be  included 
in  the  term  "  Mesdcans.^^  The  answer  is,  first,  it  is  a  violence 
to  the  language  of  the  treaty  so  to  construe  it ;  secondly,  the 
allegiance  of  the  naturalized  citizen  was  not  a  subject  of 
transfer  between  the  contracting  parties;  and  thirdly,  the 
argument  surrenders  the  whole  question ;  because  if  the  de- 
fendant  was  included  in  the  treaty,  his  consent  was  essential 
to  entitle  him  to  exercise  the  right  of  election.  This  is  the 
very  question  found  by  the  jury  on  the  trial  of  the  issue  of 
election  or  no  election,  upon  evidence  the  court  considers 
competent  on  the  trial  of  such  an  issue.  In  a  word,  if  the 
defendant  Forbes,  a  naturalized  citizen  of  Mexico,  is  to  be 
brought  within  the  provisions  of  the  treaty  because  he  con- 
sented to  them,  then  his  consent,  involving  intention  and 
election,  is  an  issuable  fact  which  has  been  found  against 
defendants  by  the  jury.  But  in  the  opinion  of  the  court,  the 
election  was  given  only  to  Mexiccms  who  remained  in  the 
ceded  territory  longer  than  one  year  after  the  date  of  the 
treaty,  who  were  during  that  interval  to  select  to  retain 
Mexican  rights,  or  be  considered  citizens  of  the  United  States. 
I  Both  governments  had  the  right  so  to  negotiate  in  regard 
to  Mexicans ;  but  in  relation  to  the  defendant  Forbes,  a 
naturalized  citizen,  his  voluntary  allegiance  might  be  released 
by  Mexico — ^not  transferred.  On  his  release,  he  was  remitted 
to  his  original  stcUics  of  a  British  subject,  derived  from  his 
birth ;  and  the  courts  know  no  principle  of  law  which  would 
authorize  the  government  of  the  United  States  to  compel  the 
transfer  of  the  defendant's  voluntary  allegiance  from  Mexico  to 
themselves.  I  The  contracting  parties  did  not  intend  to  do  so. 
The  court  considering  the  defendant  without  the  ^provisions  of 
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the  treaty,  his  claim  to  be  a  citizen  of  the  United  States  under 
them  cannot  be  sustained ;  and  he  stood  at  the  execution  of  the 
treaty,  and  now  stands,  where  his  acts  and  declarations  and 
original  static  have  placed  him — an  alien,  and  subject  of  Great 
Britain. 

The  motion  to  set  aside  the  verdict  in  this  case,  must  be 
o^rruled. 

Howard  &  Oovld  <md  E.  W.  F.  Sloan^  for  complainants. 
Peachy  <&  BiUings,  for  defendants. 


#•» 


THE   UNITED   STATES    v.   DUEKEE. 
Circuit   Courts  U.  S,y  July  Term^  1856. 

Turn  essential  requidte  of  larceny  is  the  l-ueri  eaiaa. 

Heldj  if  the  prisoner  took  and  carried  away  the  muskets  with  intent  to  appro* 

priate  any  of  them  to  his  own  use,  or  perms nently  to  deprive  the  owner  of 

them,  such  taking  is  larceny  ; — 
If  the  taking  was  with  the  sole  intent  to  preyent  the  use  of  them  upon  himself 

or  his  associates^  it  is  not  larceny. 


This  was  a  case  of  an  indictment  nnder  the  3d  section  of 
the  act  of  15th  May,  1820.  (3  Statutes  at  Large,  600.)  It  arose 
out  of  the  movements  of  a  body  of  men  known  as  the  Vigil- 
ance Committee,  in  the  city  of  San  Francisco,  during  the 
excitement  which  existed  in  that  city  during  the  summer  of 
1856.  The  prisoner  was  charged  with  being  concerned  in 
making  an  assault  upon  a  vessel  on  her  way  from  Sacramento 
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to  San  Francisco,  with  arms  on  board,  the  property  of  the 
State,  and  carrying  them  off  from  those  to  whom  the  trans- 
portation of  them  had  been  confided  by  the  authorities.  The 
charge  and  instructions  to  the  jury  were  delivered  by — 


McAllister,  J. — Gentlemen  of  the  Jury :  "We  approach, 
we  trust,  the  termination  of  this  case  with  the  single  desire  to 
dispense  evenhanded  justice  between  the  parties.  Each  of 
you,  placed  upon  that  panel,  has  called  upon  his  God  to  witness 
that  he  has  neither  bias  nor  prejudice  in  this  case.  As  for 
myself,  though  it  is  my  sworn  duty  to  convict  him  whom  the 
law  condemns ;  yet  to  convict  improperly  under  the  forms  of 
law  would  fill  me  with  horror  as  great  as  if  I  were  to  take  into 
zny  own  hands  the  issues  of  life  and  death,  and  send  down  to 
the  grave  my  fellow-creature  without  the  forms,  the  guards, 
and  the  sanctions  which  the  constitution,  the  laws,  and  human- 
ity have  thrown  around  him.  Animated  by  this  sentiment,  I 
proceed  to  state  to  you  the  law  which,  in  the  opinion  of  this 
court,  must  control  your  action. 

In  order  to  fix  your  attention  on  the  only  issue  you  are 
sworn  to  try,  it  is  necessary  to  separate  it  from  all  collateral 
considerations.  The  defense  is  rested  upon  the  ground  that, 
in  seizing  the  arms  for  the  taking  of  which  the  prisoner  has 
been  indicted,  he  was  acting  in  obedience  to  the  orders  of  a 
body  which  we  charge  you  was  unauthorized  by  and  banded 
together  in  violation  and  defiance  of  the  laws.  It  is  our  duty 
to  say  to  you  that  no  orders  emanating  from  such  a  source  can 
vary  the  character  of  the  act  charged  against  the  prisoner,  if 
it  be  established  that  he  is  guilty  of  it  under  the  law  and 
testimony  in  this  case. 
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Again,  Gentlemen,  the  prisoner  may  have  been  guilty  of  a 
crime  or  crimes  other  than  that  for  which  he  is  indicted ;  he 
may,  in  what  he  has  done,  have  acted  with  those  who  deserve 
execration  as  unfeeling  violators  of  the  laws  of  their  country, 
or  merit  approbation  as  patriotic  citizens.  In  a  word,  he  may 
have  transgressed  every  precept  of  the  moral  or  municipal 
law.  Those,  and  all  other  like  considerations,  must  be  dis- 
missed from  your  minds.  He  is  on  trial  for  a  single  offense, — 
piracy.  Any  other  crime  he  may  have  committed ;  but  if  you 
shall  find  he  is  innocent  of  the  one  now  charged  against  him, 
he  must  go  free.  This  is  demanded  by  an  immutable  prin- 
ciple of  justice.  No  man  can  be  held  responsible  for  an  act 
imless,  after  having  been  confronted  with  his  accuser  and  an 
impartial  trial  had,  he  has  been  found  guilty ;  and  then  his 
responsibility  must  be  confined  to  the  specific  crime  that  has 
been  proved  against  him.  This  is  a  right  guaranteed  even  to 
a  malefactor.  It  has  been  truly  said  by  a  distinguished  author 
that,  "the  law  withdraws  its  protection  from  a  malefactor 
while  actually  engaged  in  illegal  acts ;  but  at  any  other 
moment,  it  protects  his  person  and  property  as  impartially  as 
it  does  yours  or  mine.  For  instance,  if  a  burglar  breaks  into 
my  house,  I  may  then  and  there  cut  him  down  like  a  dog.  K 
a  pickpocket  puts  his  hand  into  my  pocket,  I  may  knock  him 
down.  But  if  I  break  into  a  notorious  felon's  house,  and  rob 
him,  I  am  just  as  great  a  felon  in  the  law's  eye  as  if  I  so 
robbed  an  honest  citizen ;  and  so,  if  I  attack  a  burglar's  or  a 
a  pickpocket's  person  and  life  at  any  moment  when  he  is  not 
feloniously  engaged,  I  am  none  the  less  a  villain  in  the  law's 
clear  eye  because  my  villainy  is  aimed  at  an  habitual  villain. 
And  here  the  law  is  not  only  just  but  expedient ;  for  were  such 
fatal  partialities  admitted,  we  should  soon  advance  from  doing 
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acts  of  villainy  upon  villains  to  calling  any  one  a  villain  whom 
we  wished  to  wrong,  and  then  wronging  him."  Thus  vigilant 
and  just  is  law ;  it  views  every  man  before  judgment  innocent, 
so  far  as  affording  him  an  opportunity  to  defend  himself 
surrounded  by  those  guards  which  the  law  has  prescribed. 

To  deal  differently  with  an  accused  party,  would  violate 
alike  the  precepts  of  municipal  law  and  the  dictates  of  natural 
justice.  We  repeat,  then,  your  duty  is  to  limit  your  attention 
to  the  single  inquiry  whether  the  prisoner  is  guilty  or  not  of 
the  Bpecific  crime  for  which  he  is  indicted. 

The  indictment  is  founded  upon  the  3d  section  of  the  Act 
of  May  15, 1820.  (3  Statutes  at  Large,  600.)  So  much  of  it 
as  is  necessary  to  be  considered  is  in  the  following  words : 
"  That  if  any  persons  shall  upon  the  high  seas,  or  in  any  open 
roadstead,  or  in  any  haven,  basin,  or  bay,  or  in  any  river  where 
the  sea  ebbs  and  flows,  commit  the  crime  of  robbery  in  and 
upon  any  ship  or  vessel,  or  upon  any  of  the  ship's  company  of 
any  ship  or  vessel,  or  the  lading  thereof,  such  person  shall  be 
adjudged  to  be  a  pirate,  and  being  thereof  convicted  before 
the  Circuit  Court  of  the  United  States  for  the  district  into 
which  he  shall  be  brought  or  in  which  he  shall  be  found,  shall 
suffer  death."  The  power  of  congress  thus  to  legislate,  is 
derived  from  that  clause  in  the  constitution  which  declares, 
that  the  judicial  power  shall  extend  to  "  all  cases  of  admiralty 
and  maritime  jurisdiction."  Originally,  the  States  had  exclusive 
jurisdiction  of  all  crimes  committed  within  the  limits  of  their 
respective  counties.  Then  came  the  clause  in  the  constitution 
referred  to.  In  relation  to  this,  the  Supreme  Court  of  the 
United  States  have  said,  "  It  is  not  questioned,  that  whatever 
may  be  necessary  to  the  full  and  unlimited  exercise  of  admi- 
ralty and  maritime  jurisdiction  is  in  the  government  of  the 
Union*     Congress  may  pass  all  laws  which  are  necessary  and 
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proper  for  giving  the  most  complete  effect  to  this  power." 
{United 'Sta^  v.  Bevans^  3  Wheaton,  388.) 

The  legifilation  of  congress  prior  to  the  passing  of  the  act 
under  consideration,  has  been  limited  in  its  enactments  to 
offenses  committed  on  the  high  seas,  and  to  places  the  exclusive 
jurisdiction  over  which  had  been  ceded  to  the  general  govern- 
ment.   Finding  it  necessary  and  proper,  in  order  to  carry  out 

« 

fully  the  power  vested  in  them  in  all  cases  of  admiralty  and 
maritime  jurisdiction,  congress  passed  the  act  under  which 
this  indictment  is  framed ;  which,  while  it  accomplishes  the 
contemplated  object,  impinges  no  further  upon  the  jurisdiction 
of  the  States  than  was  absolutely  necessary  to  achieve  the 
object  which,  under  the  grant  by  the  constitution,  it  was  in 
their  power  to  effect.  Th^ proviso  to  the  act  declares,  "That 
nothing  in  this  section  contained  shall  be  so  construed  as  to 
deprive  any  particular  State  of  its  jurisdiction  over  such 
offenses  when  committed  within  the  body  of  a  county;  or 
authorize  the  courts  of  the  United  States  to  try  any  such 
offenses  after  conviction  or  acquittance  for  the  same  offense  in 
a  state  court."  The  jurisdiction  of  the  federal  and  state 
judiciary  is  therefore  concurrent  in  this  case,  and  the  familiar 
principle  intervenes,  that  where  there  are  concurrent  jurisdic- 
tions the  one  who  first  obtains  possession  of  the  case  must 
exert  it. 

In  the  exercise  of  this  jurisdiction,  the  court  has  no  un- 
written criminal  code  to  which  it  can  resort  as  a  source  of 
jurisdiction ;  nor  can  it  look  to  the  common  law,  further  than 
as  a  guide  in  its  exercise  of  the  jurisdiction  conferred  upon  it 
expressly  by  statute.  The  legislative  authority  must  first  make 
an  act  a  crime,  affix  a  punishment  to  it,  and  declare  the  court 
that  shall  have  jurisdiction  of  the  offense,  before  cognizance 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  201 


The  UDited  States  v,  Durkee. 


can  be  taken  of  it.  (  United  States  y.  Hudaon^  7  Cranch,  32.) 
The  act  on  which  this  indictment  is  founded  declares,  robhery 
committed  on  the  high  seas  and  in  certam  places  shall  be 
deemed  to  be  j^irooy.  To  become  a  pirate  under  this  law,  a 
man  must  have  committed  robbery.  Of  the  meaning  of  the 
term  "  robbery,"  we  think  there  can  be  no  doubt.  It  must  be 
understood  as  it  was  recognized  and  defined  to  be  at  common 
law.  Although  the  common  law  is  not  a  source  of  jurisdiction 
in  the  courts  of  the  United  States,  it  is  necessarily  referred  to 
for  the  definition  and  application  of  terms. 

The  only  inquiry,  then,  is.  What  was  robbery  at  com- 
mon law  at  the  time  of  the  separation  of  the  American 
Colonies  from  the  parent  country?  (  United  States  v.  Palmer y 
3  Wheaton,  610).  In  robbery,  which  is  larceny  accompanied 
by  intimidation  or  force,  the  fdonious  intent  in  taking  consti- 
tutes the  offense.  Blackstone  tells  us,  the  taking  and  carrying 
away  must  be  done  a/nimo  furamdi^  or,  as  the  civil  law 
expresses  it,  Vacri  catisd.  Lord  Coke,  in  his  '^  Institutes,"  and 
Hawkins,  in  his  "  Pleas  of  the  Crown,"  gives  the  same  defini- 
tion. (1  Hawkins,  93.)  Archbold  states  that  "  larceny,  as  far 
as  respects  the  intent  with  which  it  is  committed,  is  where  a 
man  knowingly  takes  and  carries  away  the  goods  of  another 
without  any  claim  or  pretense  of  right,  with  intent  wholly  to 
deprive  the  owner  of  them  and  to  appropriate  or  convert  them 
to  his  own  use."  In  Pearls  Case  (East's  P.  C,  tit.  Larceny, 
§  2),  Baron  Eyre  defines  larceny  to  be  "  the  wrongful  taking  of 
goods  with  intent  to  spoil  the  owner  of  them  ca/usd  lioori,^^ 

The  foregoing  authorities  all  include  in  larceny,  as  an 
essential  element,  what  is  termed  the  Itcori  catcsa.  A  similar 
view  is  taken  by  the  Supreme  Court  of  Missouri  in  the  case  of 
The  State  of  Missouri  v,  Conway  (18  Missouri,  321).  "The 
taking  [say  the  court]  must  be  done  animo  furandi^  or,  as 
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lucri  ca/usa.  The  feloniouB  intent  is  the  material  ingredient  m 
the  offense."  To  constitute  this  offense,  therefore,  in  any  form, 
there  must  be  a  taking  from  the  possession,  a  carrying  away 
against  the  will  of  the  owner,  and  a  felonious  intent  to  convert 
it  to  the  offender's  use. 

Again,  in  the  State  of  Delaware  it  was  ruled,  that  if  the 
party  indicted  for  larceny,  where  he  took  a  horse  for  the 
stealing  of  which  he  was  indicted,  intended  to  appropriate  him 
to  his  own  use,  by  selling  or  retaining  him  to  his  own  use,  it 
was  felony ;  but  if  he  only  took  him  to  aid  him  in  his  escape 
as  a  runaway  slave,  it  was  no  more  than  a  trespass.  (2  Har- 
rington, 529.) 

In  Alabama,  the  Supreme  Court  considered  the  doctrine  at 
common  law  to  be  "  that  the  criminal  intention  constitutes  the 
offense,  and  is  the  only  criterion  to  distinguish  a  larceny  from 
a  trespass.  That,  according  to  the  common-law  writers,  to 
constitute  the  offense  of  larceny  it  was  not  sufficient  that  the 
goods  be  taken  for  the  purpose  of  destroying  them  to  injure 
his  neighbor,  and  actually  destroying  them.  Such  offense 
would  be  malicious  mischief;  but  it  would  want  one  of  the 
essential  ingredients  of  larceny — ^the  Iv^  causa — ^the  intention 
to  profit  by  the  act  by  the  conversion  of  tlie  property."  State 
V.  Ha/vokins  (8  Porter,  461).  In  that  case,  although  it  was 
evident  the  prisoner  had  secreted  the  slave  from  her  owner 
with  a  view  to  do  the  owner  an  injury  by  aiding  the  slave  to 
obtain  her  freedom,  still,  as  there  was  no  intention  to  convert 
the  slave  to  his  own  use,  the  party  was  held  to  be  not  guilty 
of  larceny.  " 

The  courts,  then,  of  Missouri,  of  Delaware,  and  of  Alabama, 
in  the  three  cases  cited,  consider  the  doctrine  of  the  common 
law  to  be,  that  to  constitute  larceny  there  must  be,  as  an 
essential  ingredient  and    a  necessary  element,   the    ammtts 
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furandi  or  Iticri  ccmsa.  There  are  decided  cases  in  England 
which  sustain  'a  similar  doctrine.  Thns,  in  Hex  v.  SoUoway 
(5  Carr.  &  Payne,  524),  decided  in  1833,  the  prisoner  was 
indicted  for  stealing  a  gun  from  the  prosecutor,  who  was  a 
game-keeper.  The  latter,  knowing  him  to  be  a  poacher,  seized 
him.  A  companion  of  the  prisoner  rescued  him;  and  the 
latter,  getting  free,  wrenched  the  gun  from  the  prosecutor  and 
ran  off  with  it.  It  was  proved  that  the  prisoner  said  he  would 
sell  the  gun,  and  it  was  not  afterwards  found.  The  jury 
returned  that  they  did  not  think  that  the  prisoner,  at  the  time 
he  took  the  gun,  had  any  intention  of  appropriating  it  to  his 

1 

own  use.  "  Then  [said  the  court]  you  must  acquit  him.  It  is 
a  question  peculiarly  for  your  consideration.  If  he  did  not, 
when  he  took  it^  intend  its  appropriation,  it  is  not  felony ;  and 
his  resolving  afterwards  to  dispose  of  it,  will  not  make  it 
such." 

In  Hex  V.  Crump  (1  C.  &  P.,  658),  the  prisoner  was  indicted 
for  stealing  a  horse,  three  bridles,  two  saddles,  and  a  bag ;  and 
the  court  left  it  to  the  jury  to  say  whether  the  prisoner  intended 
to  steal  the  horse ;  for  if  he  intended  to  steal  the  articles,  and 
only  to  use  the  horse  to  convey  the  articles  away,  he  would  not 
be  guilty  of  stealing  the  horse.  The  case  of  Hex  v.  Wright,  was 
that  of  a  servant  indicted  for  stealing  his  master's  plate ;  and  it 
appeared  that,  after  the  plate  was  missed  but  before  complaint 
was  made,  the  prisoner  replaced  it.  It  was  in  proof  that  the 
plate  had  been  pawned,  and  the  pawnbroker  testified  that  the 
prisoner  had,  on  previous  occasions,  pawned  plate  and  redeemed 
it.  The  court  left  it  to  the  jury  to  say,  whether  the  prisoner 
took  the  plate  with  intent  to  steal  it,  or  to  raise  money  on  it 
and  then  return  it ;  for  in  the  latter  case  it  was  no  larceny.  The 
prisoner  was  acquitted. 

In  Bex  V.  Van  Muyen  (1  Kuss.  &  Ey.  118)  the  prisoner, 
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wlio  was  master  of  a  Profisian  vessel  captured  by  the  British 
and  carried  into  a  home  port,  was  indicted  for  stealing  certain 
articles  from  the  ship.  There  was  no  evidence  to  prove  whether 
the  prisoner  had  taken  the  articles  for  his  own  use  or  that  of  his 
owners.  Chambers,  J.,  reserved  the  point  for  the  opinion  of 
the  judges ;  and  a  majority  of  them  were  of  the  opinion  that  if 
the  prisoner  had  taken  the  articles  for  his  own  use,  it  was  lar- 
ceny,  otherwise  it  was  not. 

In  Begina  v.  Godfrey  (8  C.  &  P.,  563),  it  was  decided,  that 
where  a  person  from  curiosity,  either  personal  or  political,  opens 
a  letter  addressed  to  another  person,  and  keeps  the  letter  (this 
in  the  absence  of  a  statute),  it  is  a  trespass,  not  a  larceny,  even 
though  a  part  of  his  object  may  be  to  prevent  the  letter  from 
reaching  its  destination. 

The  foregoing  decisions  embody,  in  a  practical  form,  the 
principle  enunciated  in  the  definitions  given  by  the  text-writers. 
We  will  now  advert  to  three  or  four  recent  English  decisions, 
which  seem  to  qualify  the  doctrine.  In  the  year  1815,  two 
decisions  were  made  in  England,  which  were  subsequently  fol- 
lowed by  two  others,  without  comment  or  discussion.  The 
first  is  that  of  Rex  v.  Cabbage  (1  Russ.  &  Ry.  292).  The  prin- 
ciple enunciated  was,  "  that  if  the  intent  be  to  destroy  the  arti- 
cle taken,  it  will  be  suflBicient  to  constitute  the  offense  of  lar- 
ceny, if  done  to  serve  the  prisoner  or  any  other  person,  though 
not  in  a  pecuniary  way."  The  case  was  this :  The  prisoner,  to 
screen  his  accomplice,  who  was  indicted  for  stealing  a  horse, 
broke  into  the  prosecutor's  stable  and  took  away  the  horse, 
which  he  backed  into  a  coal  pit  and  kUled.  A  majority  of  the 
judges  decided  this  was  larceny.  At  such  a  decision  we  are 
not  surprised  to  find  Lord  Abingdon  exclaiming,  in  1838,  when 
that  case  was  cited  in  his  presence,  "  I  cannot  accede  to  that !" 
The  second  English  case  on  this  point,  is  Bex  v.  Morfit 
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(1  Hubs.  &  Ey.  307),  decided  on  the  authority  of  the  former. 
There,  A  and  B,  servants,  opened  the  granary  of  their  master 
by  means  of  a  false  key,  and  took  two  bushels  of  beans  to  give 
to  their  master's  horses,  in  addition  to  the  quantity  allowed ; 
and  it  was  held  to  be  larceny.  Some  of  the  judges  alleged  that 
the  additional  quantity  of  beans  would  diminish  the  work  of 
the  men  who  had  to  look  after  the  horses,  and  this  diminution 
in  their  labor  was  considered  a  lucri  causa.  The  astuteness 
with  which  the  lucri  causa  was  sought  for  and  discovered  in 
that  case,  is  strong  proof  of  the  stringency  of  the  rule  which 
requires  it  as  an  essential  ingredient  in  the  crime  of  larceny. 
This  case  is  referred  to  by  a  recent  writer  as  a  "  singular  case 
on  this  point."  (Archbold's  Criminal  Law,  edition  1853.)  Such 
it  undoubtedly  is ;  as  in  eflfect  it  destroyed  the  distinction  which 
had  existed  from  an  ancient  period  between  larceny  and  tres- 
pass, unless  we  can,  with  some  of  the  judges,  detect  the  exist- 
ence of  the  hiori  causa  in  that  case.  Looking  into  the  cases 
last  cited,  and  the  grounds  on  which  they  were  decided,  we 
deem  the  observations  made  in  relation  to  them  by  the  Supreme 
Court  of  Alabama,  not  inappropriate.  "  It  appears  to  us  [they 
say],  that  these  cases  cannot  be  considered  authority  in  this 
country.  The  shadowy  and  almost  imaginary  distinctions  upon 
which  they  rest,  are  at  war  with  that  precision  and  certainty 
which  are  the  boast  of  the  criminal  law  of  England."  (8  Por- 
ter, 466.) 

These  cases  stand  in  direct  opposition  to  the  numerous 
authorities,  English  and  American,  above  cited.  They  intro- 
duced a  change  into  the  common  law  as  it  existed  at  the  time 
of  the  emigration  of  our  ancestors  to  this  country ;  and  we  can- 
not recognize  modifications  recently  made  in  the  common  law 
of  England,  as  controlling  this  court.  K  an  authority  could 
have  been  found  emanating  from  an  American  court,  adopting 
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these  hair-breadth  distinctioiis,  it  certainly  could  not  have 
eluded  the  search  of  the  profession. 

After  a  careful  examination  of  the  law,  we  give  you,  Gen- 
tlemen, the  instructions  which  follow : 

1.  That  if  you  believe,  from  the  evidence,  that  the  prisoner  took 

and  carried  away  the  arms,  with  the  intent  to  appropriate 
them,  or  any  portion  of  them,  to  his  own  use,  or  permanently 
deprive  the  owner  of  the  same,  then  he  is  guilty. 

2.  But  if  you  shall  believe  that  he  did  not  take  the  arms  for 

the  purpose  of  appropriating  them,  or  any  part  thereof,  to 
his  own  use,  and  only  for  the  purpose  of  preventing  their 
being  used  on  himself  or  his  associates,  then  the  prisoner  is 
not  guilty. 

Verdict,  "  Nor  Guilty." 


WUUam  Blcmding^  TJ.  S.  District  Attorney,  for  prosecution. 
/.  B,  Crockett  a/nd  Wm,  Duer^  for  defendant. 
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BEOWNELL  v.  GORDON. 


Circuit  Cov/rtj   27".  aSI,  July  Term^  1866. 


Tm  right  of  transfer  of  a  case  from  a  State  court  to  a  Circuit  Court  of  the  United 
States,  awarded  to  an  alien  by  the  12th  section  of  the  judiciary  act  of  1789,  is 
one  of  which  he  cannot  be  deprived,  if  he  has  complied  with  its  provisionSh 

It  is  not  indispensable  that  the  averment  of  the  citizenship  or  alienage  of  a  defend- 
ant should  appear  on  any  one  of  the  papers  transmitted  with  the  order  of  the 
State  courts  for  the  transfer  of  the  ease  to  this  court. 


A  motion  is  made  to  dismiss  this  case  on  the  ground  that 
there  are  no  averments  in  the  pleadings,  which  show  jurisdic- 
tion of  either  subject-matter  or  the  parties. 

The  case  had  been  transferred  to  this  court  from  the  District 
Court  of  the  11th  judicial  district  of  this  State,  under  the  12th 
section  of  the  judiciary  act  of  September  24, 1Y89. 

McAllister,  J. — ^The  privilege  conferred  by  the  section  of 
the  law  under  which  this  case  was  removed  to  this  court,  is 
one  to  which  a  defendant  is  entitled  who  brings  himself  within 
its  terms,  and  of  which  the  court  cannot  divest  him.  (Conk- 
ling's  Treatise,  173.)  The  inquiry  is,  has  this  defendant  so  far 
complied  with  the  terms  of  the  law  as  to  entitle  himself  to  the 
exercise  of  this  right?  It  is  clear,  that  if  anything  appeared 
affirmatively  on  the  papers  sent  to  this  court,  to  show  that  the 
defendant  had  not  availed  himself  of  his  right  at  the  time,  or 
given  security  as  prescribed  by  the  statute,  or  that  the  court 
had  not  transferred  the  case  to  this  tribunal,  it  would  have 
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been  the  duty  of  this  court  to  have  remanded  it  to  the  State 
tribunal.  The  amount  on  the  face  of  the  summons  exceeds  the 
sum  of  five  hundred  dollars ;  and  the  only  question  is,  whether 
the  averments  of  citizenship  must  necessarily  be  made  on  some 
one  of  the  papers  transmitted  to  this  court  in  order  to  enable  it 
to  enter  the  case  upon  its  calendar ;  for  that  is  all  the  court  has 
to  do  before  proceeding  in  the  case.  It  certainly  would  have 
been  a  more  regular  practice  if  the  order  of  the  State  court,  or 
the  petition  for  the  removal,  had  enumerated  the  grounds  and 
facts  upon  which  the  petition  was  based,  and  on  which  the 
action  of  the  court  was  taken  ;  but  this  is  not  required  by  the 
act  of  congress.  Conkling,  in  his  treatise,  says,  "  The  order 
(of  removal)  to  be  entered  is,  that  the  security  afforded  be 
accepted ;  that  the  cause  be  removed  to  the  Circuit  Court  of 

the  United  States,  in  and  for  the  district  of ,  and  if 

bail  has  been  put  in,  that  the  bail  of  defendant  be  discharged." 
..."  Such  order  being  entered,  all  further  proceedings  are 
suspended  until  the  next  session  of  the  court  to  which  the 
removal  is  directed  to  be  made ;  at  which  time  a  certified  copy 
of  the  order  of  removal  and  of  the  process  by  which  defendant 
was  brought  into  the  State  court,  must  be  produced  in  the 
national  court ;  upon  the  reading  and  filing  whereof  it  will  be 
ordered  by  that  court  that  the  case  be  entered  therein," 
(ConkUng,  482.) 

There  has  been  a  strict  and  literal  compliance  with  these 
directions  in  this  case.  A  certified  copy  of  the  process  has  been 
produced,  together  with  the  order  of  the  State  court  for  a 
removal,  which  states  that  a  bond  had  been  filed,  that  counsel 
for  both  parties  had  been  heard,  and  concluding  with  an  order 
that  all  further  proceedings  should  be  stayed,  and  the  removal 
of  the  cause  into  this  court  be  had ;  and  that  the  clerk  do  fur- 
nish defendant  or  his  counsel  with  certified  copies  of  the  sum- 
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mens  (process)  and  of  this  ord^.  The  order  in  this  case  states 
more  than  is  deemed  to  be  necessary;  but,  having  stated 
all  that  is  necessary,  and  the  defendant  having  produced 
certified  copies  of  the  process  and  complaint,  it  is  the  duty 
of  this  court  to  enter  the  case  upon  its  docket.  It  is  evident 
that  the  State  court  coincided  with  the  text-writer  cited,  in 
the  opinion  that  those  documents  were  sufficient  to  authorize 
this  court  to  order  an  entry  of  it  on  its  calendar. 

We  will  now  look  to  the  phraseology  of  the  law  under 
which  this  proceeding  has  been  taken.  The  twelfth  section 
of  the  judiciary  act  of  1789  (1  Statutes  at  Large,  79), 
enacts  that  if  a  suit  be  commenced  in  a  State  court  against 
an  alien,  and  the  matter  in  dispute  exceeds  $500,  exclusive  of 
costs,  to  be  made  to  appear  tp  the  satisfaction  of  the  court,  and 
the  defendant  shall,  at  the  time  of  entering  his  appearance  in 
such  State  court,  file  a  petition  for  the  removal  of  the  cause  for 
trial  into  the  next  Circuit  Court,  &c.,  and  offer  good  and  suffi- 
cient security  for  his  entering  in  such  court  on  the  first  day  of 
ita  next  session  copies  of  said  process  against  him,  and  also  for 
his  there  appearing  and  entering  special  bail  in  the  cause,  if 
special  bail  was  originally  requisite  therein,  it  shall  be  then  the 
duty  of  the  State  court  to  accept  the  security  and  proceed  no 
further  in  the  cause,  and  any  bail  originally  taken  shall  be  dis- 
charged ;  and  the  said  eopiesy  being  entered  as  aforesaid,  the 
cause  shall  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process.    • 

Now,  it  is  evident,  this  act  did  not  contemplate  any  aver- 
ment of  citizenship  as  necessary  to  be  made  in  any  paper 
transmitted  to  this  court  from  the  State  tribunal,  for  it  required 
none  other  than  a  certified  copy  of  the  process.  Frc^n  the 
character  of  that  document,  as  it  existed  in  1789,  when  that 

act  was  passed,  it  will  be  found  that  the  averment  of  citizen- 

14 
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ship  was  never  found  in  it.    At  that  time,  the  common-law 
system  prevailed  throughout  the  States.    The  mode  of  com- 
pelling the  appearance  of  a  defendant  was  by  capias.    The 
appearance  of  defendant  to  non-bailable  process,  or  capias^  was 
by  indorsement  on  the  writ  of  an  engagement  to  appear  on  the 
retnm-day ;  or,  in  default  of  so  doing,  the  sheriff  returned 
service  of  the  writ,  and  the  appearance  of  defendant  was 
entered.    After  his  appearance,  the  plaintiff  filed  his  declarsr 
tion.    Such  was  the  proceeding  at  the  time  of  passing  the  act 
of  congress  which  required  the  defendant  at  the  time  of  enter- 
ing his  appearance  in  the  State  court,  to  ta^e  the  steps  therein 
prescribed  to  remove  the  cause.    Now,  at  this  period  of  time, 
the  process  was  a  simple  capias;  nor  would  it  contain  an  aver- 
ment of  citizenship  any  more  thax^  our  summons  (the  substitute 
for  the  capias)  does  at  the  present  day.    Being  a  process  from 
a  State  court,  no  averment  of  citizenship  was  necessary  or  ever 
made.    Even  when  process  is  issued  from  this  court,  no  such 
averment  is  made  in  it.    That  is  not  made  until  the  declara- 
tion is  filed.    The  pleadings  then  only  commence  in  which  the 
averments  to  give  jurisdiction  are  necessarily  made. 

Whether  we  look  to  the  nature  and  form  of  the  process,  and 
the  fact  that  it  was  the  only  document  of  which,  with  evidence 
of  the  removal,  copies  were  required  to  be  produced,  or  to  the 
phraseology  of  the  statute,  it  seems  evident  that  an  averment 
of  citizenship  in  some  one  of  the  papers  transmitted  by  the 
State  court,  is  not  indispensable.  Cui  bono  should  it  be  re- 
quired? After  the  removal,  not  one  step  could  be  taken 
without  amending  the  pleadings,  so  as  to  insert  the  necessary 
averments  as  to  citizenship. 

In  this  case,  the  party  has  complied  with  the  terms  of  the 
statute,  and  is  entitled  to  have  his  case  entered  on  the  calendar. 
When  that  is  done,  it  is  the  duty  of  this  court  to  proceed  in 
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the  same  mumer  as  if  tlie  case  had  been  originally  brought 
here.  K  originally  brought  here,  the  plaintiff  would  have 
been  obliged  to  have  filed  his  complaint  (declaration)  with 
proper  averments  as  to  jurisdiction.  It  is  his  duty  to  do  so 
now.  There  is  also  a  precedent  for  this  course.  In  Clarke  v. 
Protection  Insurance  Co.y  referred  to  in  1  Blatchford's  G.  C.  Be- 
ports,  150,  it  is  decided,  that  on  the  transmission  of  the  process 
or  declaration  by  which  the  suit  was  commenced  in  the  State 
court  and  the  entry  of  the  same  in  the  Circuit  Court,  the  plain- 
tiff must  file  a  new  declaration  in  accordance  with  the  practice 
of  the  Circuit  Court,  the  same  as  if  the  suit  had  been  com- 
menced by  regular  process  in  the  latter  court.  Until  the  filing 
of  such  new  declaration,  the  plaintiff  cannot  enter  a  rule  to 
compel  the  defendant  to  plead,  nor  enter  his  default  for  not 
pleading.  The  nature  and  character  of  such  new  declaration 
or  complaint  is  optional  with  the  plaintiff,  provided  it  sets  forth 
substantially  the  same  cause  of  action  with  that  set  forth  in 
the  process,  or  summons,  which  issued  from  the  State  court. 

The  motion  to  dismiss  is  denied ;  and  the  case  is  hereby 
ordered  to  be  entered  on  the  calendar  of  this  court,  leaving 
to  plaintiff  his  right  to  prosecute  his  suit  by  filing  a  new 
declaration,  or  amending  the  old  one  by  insertion  of  proper 
allegations  as  to  citizenship. 

Meredith  dk  Hewee  for  plaintiff. 

Janee^  DoyU^  Barber  dk  Boydy  for  defendant. 
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GREFFING  v.  GIBB  and  FRAZER. 
U.  S.  Circuit  Courty  Av^gvst  Term^  1857. 

' « A  LSGFiaLAitvs  grant  ia  equivalent  to  a  patent;  and  one  made  to  a  class  of  peTSOos 
is  as  yalid  as  one  made  to  an  iDdividual. 

The  sovereign  or  supreme  legislative  power  may  confirm  an  act  originally  void  ; 
an  Id  dividual  eannot 

Grants  from  the  sovereign  to  individuals  are  to  be  strictly  construed. 

Such  rule  is  applied  stringently  to  a  grant  made  to  individuals  for  fran- 
chises. 

Such  application  should  not  be  made  to  a  purchaser  under  a  legislatire  grant 

It  should  be  interpreted  according  to  the  ordinary  meaning  of  its  language. 

This  court  cannot  declare  an  act  of  the  State  legislature  void  because  it 
conflicts  wiih  the  Fifth  Amendment  of  the  Constitution  of  the  United 
States. 

The  State  law  must  conflict  with  some  proviai<>n  of  the  Constitution,  impair  the 
obligation  of  a  contract,  be  an  ex  j^ost  faeto  hao,  or  come  in  oolliuon  with 
86me  act  of  congress  passed  in  pursuance  of  the  Constitution  of  the  United 
States. 

A  nuitance  existing  under  a  local  law,  if  it  amounts  not  to  a  national  one,  will 
not  be  enjoined  by  this  court. 

A  settled  construction  fixed  by  the  highest  judicial  tHbunal  in  a  State  upon  one 
of  its  statutes,  will  control  the  decision  of  this  court,  where  there  is  no  con- 
flict between  it  and  the  Constitution  of  the  United  States. 

Each  State  in  the  Union  has  a  right  to  the  soil  under  navigable  water  within  her 
territorial  limits. 

This  right  is  subservient  only  to  the  surrender  she  has  made  to  the  general 
government,  in  the  Coustitution,  of  the  right  to  regulate  commerce  with 
foreign  nations,  and  among  the  seve^ral  States. 


This  bill  was  filed  to  obtain  an  injunction. 

The  facts  will  be  gathered  from  the  allegations  of  the  bill 
and  the  statements  in  the  affidavits  which  have  been  filed. 
The  fonner  alleges,  that  complainant  is  the  owner  of  certain 
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lots  in  the  city  of  San  Francisco,  described  in  the  bill ;  that  he 
is  in  the  exclusive  possession  of  the  same,  and  has  erected 
improvements  thereon  to  the  amount  of  $200,000 ;  that  said 
lots  originally  fronted  on  and  formed  a  part  of  the  natural 
fihores  of  the  bay  of  San  Francisco,  with  a  deep  accHvity  in  the 
rear  and  a  bold  water-front  where  the  tide  regularly  ebbed  and 
flowed  and  still  flows,  and  where  ships  of  the  largest  class, 
sailing  to  and  from  the  ocean,  might  approach  in  safety  and 
receive  and  discharge  cargo ;  that  in  1850  complainant  com- 
menced improvements  by  excavating  the  hill  for  his  present 
warehouses ;  at  the  same  time  preparing  a  suitable  wharf  in 
front  for  receiving  and  discharging  cargoes  of  ships ;  that  he 
purchased  said  property  with  the  view  of  acquiring  the  unin- 
terrupted use  and  enjoyment  of  said  water-front,  which  is 
navigable  for  the  largest  vessels ;  that  since  the  erection  of  his 
warehouses  on  said  property  in  1851,  he  has  been  in  the  enjoy- 
ment of  said  water-front  and  receiving  thereat,  in  navigable 
tide-waters,  cargoes  fix)m  the  largest  vessels ;  that  when  he 
commenced  his  improvements  there  was  no  sign  or  appearance 
of  either  Battery  or  Filbert  streetfl  at  or  near  the  premises,  but 
the  lines  of  said  streets  were  only  definable  on  some  of  the 
maps  of  the  city  of  San  Francisco;  that  defendants  are 
engaged  in  driving  piles  in  the  ground  under  the  navigable 
waters  of  the  bay  of  San  Francisco  in  front  of  plaintiff's 
premises,  and  declare  their  determination  to  construct  a  wharf 
covering  one  hundred  varas  square,  forming  the  northeast 
comer  of  Filbert  and  Battery  streets,  as  the  same  are  defined 
on  the  maps  of  the  city  of  San  Francisco, — ^being  a  lot  of  land 
275  feet  square  covered  by  the  navigable  waters  aforesaid, 
where  at  low  tide  vessels  of  the  largest  class  are  in  the  habit 
of  passing  and  repassing,  sailing  to  and  from  the  ocean 
in   pursuit  of  commerce,  and    especially    to   approach    the 
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wharyes  in  front  of  the  property  of  the  complainant ;  that 
such  acts  of  filling  and  wharfing  by  defendants  are  wrong- 
fill  and  nnlawfol,  and  contrary  to  the  constitution  and 
laws  of  the  United  States;  that  if  continued  and  com- 
pleted, as  projected  by  defendants,  they  will  entirely  obstruct 
and  cut  off  complainant  from  the  use  of  the  present 
water-front,  and  cut  off  the  access  of  vessels  to  it ;  that  the 
effect  of  piling  by  the  defendants  will  be  to  check  the  current 
at  that  point,  and  fill  up  that  part  of  the  bay  above  and  below 
complainant's  premises  with  sediment,  so  as  to  render  the  same 
unnavigable ;  that  the  works  of  defendants  will,  if  permitted 
to  be  continued,  greatly  obstruct  the  navigation  of  that  part  of 
the  bay,  and  will  especially  do  irreparable  injury  to  com- 
plainant's. The  bill  concludes  with  a  prayer  for  an  injunction, 
damages,  and  general  relief. 

A  motion  is  made  upon  this  bill  for  an  injunction. 

This  has  been  met  by  numerous  afiSdavits.  It  is  denied 
that  the  lots  claimed  by  complainant  originally  fronted  on,  and 
formed  part  o  fthe  natural  shore  of  the  bay ;  and  it  is  distinctly 
averred,  that  complainant  himself  has  built  upon  a  consider- 
able extent  of  the  water-front  beyond  low-water  mark. 

The  defendants  set  forth  that  complainant  purchased  two  of 
the  lots,  numbers  1846  and  1847,  on  the  8th  of  March,  1851 ; 
that  the  act  of  the  legislature  of  the  State  of  California,  com- 
monly known  as  the  "  Beach  and  Water  Lot  BiU,"  was  passed 
on  the  26th  March,  1851,  and  that  previous  to  its  passing  com- 
plainant had  made  no  considerable  improvements  on  said  lots ; 
that  in  front  of  these  lots,  numbered  as  above,  are  premises 
owned  by  one  John  Crowell,  and  that  on  a  portion  of  the  same 
and  in  front  of  said  lots  1846  and  1847,  viz.,  between  the 
easterly  line  of  Battery  and  the  westerly  line  of  Front  street, 
there  now  exists  and  has  existed  for  the  last  four  years  a  wharf 
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of  some  275  feet  in  length,  from  east  to  west,  nmning  to  or 
near  the  westerly  line  of  Front  street,  known  as  Crowell's 
wharf;  that  in  relation  to  two  of  the  four  fiftj-yara  lots  that 
lie  north  of  Filbert  street,  they  were  purchased  by  complainant 
on  the  29th  March,  1851,  and  that  no  improvements  of  any 
kind  were  made  on  the  same  xmtil  the  passing  of  the  said 
Beach  and  Water  Lot  Bill ;  that  at  the  time  the  complainant 
made  his  first  purchase,  on  the  8th  day  of  March,  1851,  it  was 
notoriously  known  that  the  only  title  which  could  be  acquired 
to  beach  and  water  property  in  this  city  was  by  a  grant  from 
this  State,  and  that  at  the  time  of  the  said  purchase,  the  con- 
templated provisions  and  intent  of  the  act  which  passed  on 
the  26th  March,  1851,  were  matters  of  notoriety. 

It  is  denied,  that  plaintiff's  warehouses  have  ever  been 
situated  on  the  water-front  of  the  bay ;  and  it  is  afiSrmed,  that 
at  the  time  of  the  construction  of  the  first  house  by  com- 
plainant, it  was  well  known  to  the  public  and  to  complainant 
that  Battery  street,  a  public  street  of  said  city,  would  run  in 
front  and  to  the  eastward  of  said  four  lots  of  complainant ;  and 
at  the  time  he  made  his  first  purchase  of  any  of  said  four  lots, 
said  Battery  street  was  distinctly  laid  out  and  defined  on  the 
official  map  of  San  Francisco ;  and  that  complainant  holds  title 
to  two  of  the  four  fifty-vara  lots  which  lie  to  the  south  of  Filbert 
street  under  an  alcalde's  grant  dated  18th  June,  1847,  to  one  Wil- 
liam Hood,and  the  property  conveyed  therein,  is  described  as  a 
hundred-vara  lot,  bounded  north  by  Filbert  street,  east  by  Bat- 
tery street  or  place,  south  by  Union  street,  and  west  by  Sansome 
street,  which  grant  was  duly  recorded.  That  on  the  8th  March, 
1851,  William  Hood  conveyed  to  complainant  the  northern 
half  of  said  lots  (1846  and  1847),  and  the  property  was 
described  as  ^^  beginning  at  the  southeast  corner  of  Sansome 
and  Filbert  streets,  running  thence  easterly  one  hundred  varas 


216  CIRCTTIT    COURT    OF    THE    UNITED    STATES 

Qriffing  «.  Gibb  and  Fruser. 

along  the  southern  line  of  Filbert  street  to  the  comer  of  Batr 
teiy  street,  thence  southerly  along  the  westerly  line  of  Battery 
fifty  varas  to  a  point  equally  distant  from  Filbert  street  and 
Union  street,  thence  westerly  one  hundred  varas  to  the  easterly 
line  of  Sansome  street  at  a  point  equidistant  from  Union  and 
Filbert  streets,  thence  north  to  the  place  of  beginning,  being 
the  northern  moiety  of  the  hundred-vara  lot  bounded  by 
Filbert,  Battery,  Union,  and  Sansome  streets." 

It  is  also  proved  that  the  deed,  from  Hood  to  complain- 
ant, has  been  duly  recorded*  The  affidavit  proceeds  to  trace 
the  title  of  complainant  to  the  remaining  lots,  with  a  view  to 
show  that  the  deeds  under  which  he  holds  describe  the  prop- 
erty like  those  above,  as  bounded  by  the  same  streets. 

It  is  denied  by  defendants  that  complainant  has  any  riparian 
rights.  It  is  admitted  that  defendants  claim  title  to  the  100 
varas  which  they  are  about  to  improve ;  that  they  derive  title 
under  an  alcalde  grant,  under  date  of  26th  June,  1848,  which 
grant  was  duly  confirmed  according  to  the  provisions  of  the 
act  of  the  legislature  of  this  State,  26th  March,  1851.  That 
record  of  said  grant  was  made  on  the  26th  June,  1848,  and 
again  on  the  28th  November,  1849 ;  that  by  virtue  of  said 
record  and  grant,  and  by  virtue  of  the  confirmation  and  re- 
grant  of  same  by  the  said  legislature,  defendants  are  owners  of 
said  premises.  That  under  another  act  of  the  legislature  of  this 
State,  passed  15th  May,  1853,  entitled,  ^^  An  Act  to  provide  for 
the  sale  of  the  interest  of  the  State  of  California  in  the  property 
within  the  water-line  front  of  the  city  of  San  Francisco,  &c.," 
— ^the  defendant,  Daniel  Gibb,  became  the  purchaser  of  said 
property,  and  has  since  conveyed  a  moiety  of  same  to  his  co- 
defendant,  Frazer. 

The  defendants  admit  their  determination  to  improve  their 
lot ;  but  deny  explicitly  that  the  completion  of  their  work  will 
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in  any  way  obstruct  the  free  navigation  of  the  harbor,  but 
will  prove  a  decided  benefit  to  it. 

Numerous  afiSdavits  from  both  sides  have  been  filed; 
and  upon  bill  and  affidavits,  a  motion  is  made  for  an  injunc- 
tion. 

The  foUowing  decision  was  delivered  by— 


McAlubter,  J. — ^The  title  of  defendants  in  this  case  rests 
upon  a  legislative  grant  from  this  State.  The  grounds  on 
which  complainant  assails  that  title,  are : 

1st.  That  the  acts  of  the  legislature  relied  on  did  not  pass  to 
the  grantee  such  interest  in  the  land  as  would  authorize  the 
defendants,  who  have  become  subrogated  to  that  title,  to  make 
the  improvements  they  propose. 

2d.  K  they  have  that  effect,  they  are  unconstitutional  and 
void. 

We  will  consider  them  in  their  order. 

A  direct  conveyance  by  legislative  grant  is  equivalent  to  a 
patent  {Lessee  of  Grignon  v.  Astor^  2  Howard,  319) ;  and  a 
conveyance  by  statute  to  classes  of  persons,  is  as  legal  as  those 
made  to  specified  individuals.  {Ouita/rd  v.  Stoddard^  16  How- 
ard, 494.)  The  inquiry  m  limine  is.  Did  the  acts  of  the 
legislature  on  which  defendants  rely,  convey  such  interest  as 
authorizes  the  making  improvements  on  the  lots? 

The  act  of  the  legislature  of  this  State,  of  26th  March, 
1861  (Comp.  Laws,  764),  professes  in  its  title  to  ^^ dispose'*^  of 
the  property  of  the  State.  The  first  section  gives  the  boimd- 
aries  of  certain  land,  within  the  limits  of  which  the  lot  claimed 
by  defendants  is  situated.  In  the  second  section,  the  use  and 
occupation  of  the  land  previously  described,  and  which  had 
been  sold  or  granted  by  any  alcalde  and  confirmed  by  the 
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€iyimtamientOj  and  recorded  in  the  manner  and  at  the  time 
prescribed,  was  granted  for  the  term  of  ninety-nine  years. 

The  defendants  hold  under  a  grant  from  an  alcalde,  con- 
firmed by  the  a/iftmtafnientOy  and  recorded  in  conformity  with 
the  terms  prescribed  by  the  act  of  the  legislature.  They, 
therefore,  come  literally  within  the  class  of  grantees  to  whom 
the  use  and  occupation  of  the  lands  was  intended  to  be  granted. 
The  third  section  of  the  act  declares  that  the  original  written 
instrument  of  conveyance,  or  in  case  of  its  loss  a  record 
thereof,  may  be  read  in  evidence  in  any  court  of  justice  in 
this  State,  upon  the  trial  of  any  cause  in  which  the  contents 
of  the  same  may  be  important  to  be  proved,  and  shall  be 
prima  facie  evidence  of  title  and  possession  to  enable  the 
plaintiflF  to  recover  the  land  so  granted.  The  fourth  section  of 
the  act,  declares  that  the  boundary  line  described  in  section 
first,  shall  be  and  remain  a  permanent  water  front  of  said  city ; 
the  authorities  of  which  shall  keep  clear  and  free  from  all 
obstructions  whatsoever,  the  space  beyond  said  line,  to  the  dis- 
tance of  five  hundred  feet  therefrom. 

Now,  if  the  alcalde  grant  be  admitted  ex  gratia  \x>  be  void, 
although  a  private  individual  cannot  confirm  that  which  was 
Void,  the  sovereign  or  the  legislature  may.  In  this  case,  the 
legislature  have  not  only  granted  the  use  and  occupation  of  the 
land,  but  have  made  certain  documentary  title,  now  in  the  pos- 
session of  defendants  and  produced  by  them,  evidence  of  title 
and  possession.  I  cannot  doubt  the  meaning  and  effect  of  this 
statute. 

It  has  been  strongly  urged  that  nothing  is  to  be  considered 
as  passing  by  implication  in  a  public  grant,  but  it  is  to  be 
strictly  construed.  Such  is  the  proper  construction  made  of  a 
grant  by  the  King  at  the  suit  of  his  subject.  Such  construction 
has  been  applied  in  its  full  extent  by  the  courts  of  this  country. 
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to  acta  of  the  legislature  granting  privileges  to  private  corpo- 
rationSy  franchises  and  monopolies  to  individuals ;  but  it  may 
be  well  questioned,  whether  the  rule  is  to  be  strictlj  applied  to 
a  purchaser  under  an  act  of  the  legislature.  In  such  case,  the 
act  and  every  part  of  it,  should  ^e  construed  according  to  the 
ordinary  and  grammatical  sense  of  its  language.  But  it  is  not 
necessary  to  discuss  this  question ;  as  the  terms  of  the  act  under 
consideration  clearly  conveys  by  grant,  the  use  and  occupation 
of  the  land.  That  it  was  intended  to  permit  structures  and 
improvements  on  the  land,  within  the  water-front  which  had 
been  granted,  is  evident  from  the  provision  introduced  into 
the  law, — ^that  the  authorities  should  keep  clear  all  obstructions 
outside  of  that  line. 

The  last  section  of  this  act,  provides  that  nothing  therein 
contained  shall  be  construed  as  a  surrender  by  the  State  of  its 
right  to  regulate  improvements,  so  that  they  shall  not  interfere 
with  the  shipping  and  commercial  interests  of  the  bay  of  San 
Francisco.  We  consider  this  a  mere  reservation  of  the  right  of 
navigation  police,  by  which  the  State  very  properly  reserved 
to  itself  the  protection  of  the  shipping  interests. 

The  very  fact  that  -it  reserved  to  itself  the  right  to  regulate 
the  improvements,  shows  that  such  were  contemplated  to  be 
made,  and  therefore  such  power  was  reserved  to  enable  the 
State  to  interpose  in  case  the  structures  made  would  injure  the 
harbor. 

The  next  act  of  the  legislature  on  this  subject,  is  that  passed 
on  18th  May,  1863  (Pam.  Laws,  1853,  p.  219.)  This  refers 
to  the  previous  act,  of  26th  March,  1851,  and  the  water-front 
adopted  by  it.  This  act  makes  provision  for  the  sale  of  the 
interest  of  the  State  in  the  property  included  in  the  boundaries 
described  in  the  first  section  of  the  preceding  act.  In  its  8th 
section  it  enacts  that  upon  a  sale  made  by  the  commissioners 
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to  whom  by  the  act  the  sale  is  confided,  so  soon  as  the  purchaser 
shall  comply  with  the  terms  of  sale,  a  deed  shall  be  made  to 
him,  which  shall  \)q  prima  fdcie  evidence  of  the  regularity  of 
the  preliminary  proceeding  and  sale,  and  the  title  and  right  of 
possession  in  the  grantee  hift«  heirs  and  assigns,  upon  which 
actions  for  the  recovery  of  real  property,  or  for  injuries  thereto, 
may  be  sustained  and  defended  in  all  the  courts  of  this  State. 

It  will  be  unnecessary  further  to  discuss  the  question  as  to 
the  quantity  of  interest  which  passed  under  the  acts  of  the 
legislature  we  have  had  under  consideration ;  as  that  question 
has  been  adjudicated  on  by  the  highest  judicial  tribunal  in  this 
State,  to  which  we  shall  hereafter  refer. 

2d.  The  second  ground  taken  for  the  complainant  is,  that  if 
these  acts  of  the  legislature  do  pass  a  title  to  the  land  as  alleged 
by  defendants,  they  are  unconstitutional  and  void. 

It  is  urged  in  argument,  that  the  legislature  of  this  State  in 
the  enactment  of  these  laws  have  legislated  retro-actively,  have 
divested  vested  rights,  have  devoted  property  that  should  have 
been  held  sacred  to  public  use,  to  private  purposes ;  that  the 
obstruction,  if  completed,  will  amount  to  a  nuisance  within  the 
meaning  of  the  definitions  given  to  it  by  law.  With  the  vindi- 
cation of  this  law  from  the  foregoing  objections,  this  court  has 
nothing  to  do.  That  must  be  left  to  the  decision  of  the  Supreme 
Court  of  this  State.  So  far  as  this  court  is  concerned,  all  the 
foregoing  objections  to  these  acts  of  the  legislature  may  be 
valid;  still,  if  neither  shall  be  found  to  conflict  with  the 
constitution  of  the  United  States,  or  some  act  of  congress  passed 
in  pursuance  thereof,  they  cannot  authorize  it  to  declare  those 
laws  unconstitutional  and  void.  Thus,  if  the  legislature  of  a 
State  were  to  take  by  its  action  private  property  for  public  use, 
without  just  compensation,  this  court  could  not  declare  it  void ; 
because  the  6th  amendment  of  the  constitution  of  the  United 
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Sta^B,  which  inhibits  the  80  doing,  is  only  a  limitation  on  the 
powers  of  the  United  States,  and  not  applicable  to  the  legisla- 
tures of  the  States.  {Barron  v.  The  City  of  BaiUmnorej 
7  Peters,  243.) 

In  the  case  of  the  BaUmiore  cmd  Susquefuvnna  Co.  ▼.  Neabit 
(10  Howard,  395),  the  Supreme  Court  say.  That  there  exists  in 
the  State  legislatures  a  power  to  enact  retrospective  laws,  '^is  a 
point  too  well  settled  to  admit  of  question  at  this  day.  The 
only  limit  upon  this  power  in  the  States  by  the  federal  constitu- 
tion, and  therefore  the  only  source  of  cognizance  or  control 
with  respect  to  that  power  existing  in  this  court,  is  the  pro- 
yision  that  these  retrospective  laws  shall  not  be  such  as  are 
technically  tx  post  /ado,  or  such  as  impair  the  obligation  of 
contracts." 

In  the  case  of  Carpenter  v.  I%e  State  qf  Pennsylvania  (17 
Howard,  456,  462),  it  is  said,  ^'  This  court  has  no  authority  to 
revise  the  act  of  Pennsylvania  upon  any  grounds  of  justice, 
policy,  or  consistency  to  its  own  constitution.  These  are  con- 
cluded by  the  decision  of  the  public  authorities  of  the  State. 
The  only  inquiry  for  this  court  is,  does  the  act  violate  the  con- 
stitution of  the  United  States,  or  the  treaties  and  laws  made 
under  it  V 

It  is  next  urged,  that  the  mischief  complained  of  constitutes 
a  nuisance  within  the  meaning  given  by  the  definition  annexed 
to  that  term  by  law.  It  may  be  admitted  that  the  obstruction 
in  this  case  may  (although  existing  by  an  act  of  the  legisla- 
ture) be  considered  a  nuisance,  in  view  of  the  common-law 
definition  of  the  term ;  yet  it  surely  cannot  be  successfully  con- 
tended, that  it  is  within  the  power  o(  this  court  to  abate  what 
the  legislature  has  willed  to  exist,  on  the  ground  that  it  is  a 
nuisance  at  common-law  !  Arguments  and  authorities  ad- 
duced in  relation  to  mere  local  nuisances,  and  as  to  the  alleged 
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injustice  and  inconsiBtencj  of  these  acts  of  the  legislature  of 
this  State,  are  to  be  discarded  by  this  court ;  and  the  question 
confined  to  the  single  inquiry,  ^^  Does  either  of  these  acts  con- 
flict with  any  provision  of  the  constitution  of  the  United 
States,  or  any  act  of  congress  passed  under  it  ?"  Another 
reason  precludes  inquiry  into  them.  They,  as  well  as  the 
interest  they  convey,  have  been  adjudicated  on  by  the  consti- 
tuted authorities  of  this  State.  How  far  is  this  court  concluded 
by  the  construction  placed  by  the  highest  judicial  tribunal  of 
this  State  upon  one  of  its  local  statutes?  In  Wodlsey  v.  Dodge 
(6  McLean,  150),  the  learned  judge  says,  ^^  This  court  brings 
into  a  State  no  novel  principles.  ...  It  administers  the  law 
of  the  State.  In  giving  effect  to  the  statutes  of  a  State,  where 
there  is  no  conflict  with  the  federal  constitution,  the  courts  of 
the  Union  follow  implicitly  the  rule  established  by  the  Supreme 
Court  of  the  State."  So  far  has  this  been  carried,  that  the 
Supreme  Court  of  the  United  States  has  reversed  its  own 
decision  in  order  to  conform  to  a  change  of  the  Supreme  Court 
of  a  State  in  the  construction  of  its  statutes.  In  McKeen 
V.  Ddancy^B  Lessee  (5  Cranch,  22),  the  principle  enunciated 
is,  that,  in  construing  the  statutes  of  a  State,  the  Supreme 
Court  wUl  adopt  the  construction  settled  in  the  State  courts, 
though  not  in  accordance  with  its  opinion.  In  Elmendarf 
V.  Taylor  (10  Wheaton,  167),  it  is  affirmed,  that  if  the  con- 
struction of  a  State  statute  is  settled  by  the  highest  court  of 
a  State,  this  court  adopts  the  construction.  ^^  If  (said  C.  J. 
Marshall)  this  question  has  been  settled  in  Kentucky,  we  must 
suppose  it  to  be  rightly  settled."  Such  is  the  unbroken  authority 
on  this  point.    To  pursue  it  further  is  unnecessary. 

We  now  turn  to  the  exposition  given  by  the  constituted 
authorities  of  this  State  to  the  acts  of  the  legislature  before 
cited. 
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In  the  case  of  Eldridge  y.  Cowell  (4  Gal.,  80),  a  bill  was 
filed  for  the  very  purpose  sought  in  the  present.  In  that, 
as  in  this,  the  defendant  relied  upon  the  same  legislative  acta 
as  the  warrant  for  his  structures.  Under  the  instruction  of  the 
court,  a  verdict  was  rendered  against  the  plaintiff.  The  case 
was  qarried  to  the  Supreme  Court.  In  adjudicating  the  case, 
that  tribunal  enunciated  the  following  propositions : 

1st.  That  the  extension  of  the  water-front  of  the  city,  as 
laid  down  by  the  survey,  and  in  the  plan  of  the  city  of  San 
Francisco,  was  perfectly  legitimate  in  the  establishment  of  a 
seaport  town. 

2d.  That  th^  right  of  the  owners  of  water-lots,  to  fill  them 
in  with  earth  for  the  purpose  of  improvement  and  use,  was 
practically  admitted  by  plaintiff,  by  filling  in  part  of  his  own 
lot,  and  the  street  in  front  of  it,  which  was  in  the  water. 

3d.  That  it  was  sufficient  that,  by  the  act  of  26th  March, 
1851,  the  plan  of  the  city  was  recognized  by  the  State,  and 
property  covered  by  tide-water  vested  in  individuals. 

In  another  case,  that  of  Cook  v.  Bonnet  (4  Cal.  897),  that 
court  again  recognized  the  validity  of  the  act  of  26th  March, 
1851.  By  a  imiform  rule,  we  have  seen  it  is  the  duty  of  this 
court  to  conform  to  the  construction  placed  by  the  highest 
State  court  on  the  statutes  of  her  State.  This  will  render  it 
unnecessary  to  discuss  many  questions  which  have  been  raised 
in  this  case ;  and  we  will  confine  ourselves  to  the  question  we 
are  to  decide,  Are  these  acts  of  the  legislature  of  this  State  in 
confiict  with  the  constitution  of  the  United  States,  or  any  act 
of  congress  passed  in  pursuance  thereof?  The  first  inquiiy  is, 
as  to  the  right  of  California  to  pass  these  laws ;  and  this  in- 
volves her  right  to  the  soil  under  navigable  waters  within  her 
territorial  limits. 
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The  second  inquiry  is,  to  what  extent  is  such  right 
diminished  by  her  membership  in  the  Federal  Union  ? 

When  the  Eevolution  was  consummated,  the  people  of  each 
State  became  sovereign)  and  in  that  character  had  the  absolute 
right  to  all  navigable  waters  and  the  soil  under  them  in  their 
then  limits,  and  still  hold  that  right  subject  to  any  surrender 
of  it  by  the  constitution  to  the  United  States.  {Martin  v. 
WaddeU^  16  Peters,  411.) 

When  California  was  admitted  into  the  Union  she  became 
entitled  to  the  same  right,  being  admitted  on  an  equal  footing 
with  the  original  States.  {PoUarcTs  Lessee  v.  Hagan^  3  How- 
ard, 212,  229.) 

The  right  of  eminent  domain  over  the  shores  and  soil 
under  navigable  waters,  for  all  municipal  purposes  belongs 
exclusively  to  the  States  within  their  respective  territorial 
limits,  and  they  only  have  the  power  to  exercise  it.  This  right 
of  eminent  domain  consists  of  the  right  of  the  sovereign  to 
dispose  of  all  the  wealth  contained  in  the  State.  (Ibid.  223,  230.) 
Such  is  the  right  of  California  to  the  soil  under  the  waters  of 
the  bay ;  and  it  is  only  qualified  by  the  prerogatives  she  has 
surrendered  to  the  United  States  when  she  came  into  the 
Union.  One  of  those  prerogatives  was  the  right  to  regulate 
commerce.  Any  exercise  of  her  right  of  eminent  domain 
which  does  not  conflict  with  a  regulation  of  commerce  is 
legitimate. 

This  statement  would  seem  to  show  that  a  partial,  local,  or 
slight  obstruction  which  operates  only  on  some  specific  spot, — 
for  instance,  the  construction  of  a  wharf,  the  establishment  of 
a  water-front  to  a  city,  and  the  like, — cannot  j>^  se  constitute 
such  a  national  nuisance  as  would  conflict  with  the  power  of 
congress  to  regulate  commerce,  or  empower  this  court  to 
abate  it. 
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The  State  must  grossly  abuse  her  right  by  an  essential  and 
material  obstruction  of  a  communication,  which  it  is  the  right 
as  well  as  the  duty  of  the  government  of  the  United  States  to 
keep  open  as  a  high  road  to  the  commerce  of  the  citizens  of 
the  United  States  and  of  the  world.  There  may  be  many 
obstructions  which  a  State  may  authorize,  nay,  many  which 
by  local  laws  would  be  nuisances ;  still,  if  tliey  are  not  in 
nature  essential  and  serious,  so  far  as  this  court  is  concerned 
they  must  remain  so  long  as  the  authorities  of  the  State, 
l^slative  and  judicial,  decree  their  existence. 

Let  us  see  to  what  extent  the  power  invoked  in  this  case 
has  been  exerted  by  the  federal  judiciary. 

In  the  State  of  Pennsylvania  v.  Wheeling  and  Belmont 

Bridge  Co.  (9  Howard,  647),  it  has  been  carried  to  a  greater 

extent  than  in  any  case  I  have  seen.     A  bill  was  filed  to 

enjoin  persons  from  the  construction  of  a  bridge  across  the 

channel  of  the  Ohio.    Before  the  argument  of  the  cause,  the 

work  was  completed  and  spanned  the  whole  channel  between 

Zanesville  and  the  main  Virginia  shore,  a  distance  of  1,000 

feet.    The  cause  was  referred  to  a  commissioner  with  power  to 

take  proofs  and  report  whether  the  bridge  was  an  obstruction, 

and  if  so,  what  change  in  the  structure  might  be  made,  if  any 

could  be,  consistent  with  the  continuance  of  the  same,  that 

win  remove  the  obstruction  to  the  free  namgation.    Upon  the 

report  of  the  commissioner,  finding  among  other  things  it  was 

an  obstruction,  the  court  decided,  that  if  the  navigation  could 

be  restored  by  a  draw,  so  as  to  render  it  in  the  opinion  of  the 

court  free  from  tmreasondble  obstruction,  the  bridge  should  not 

be  treated  as  a  nuisance.    By  their  final  decree  they  directed 

an  elevation  of  the  bridge  to  the  height  of  eleven  feet  above 

low-water  mark  by  the  Wheeling  guage  of  the  Ohio  river, 

such  elevation  to  be  maintained  the  distance  of  three  hundred 

16 
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and  eleven  feet  on  a  level  headway  over  the  channel  of  the 
river.  Thus  the  bridge  was  permitted  to  span  in  its  former 
dimensions  over  two  thirds  of  the  river's  channel.  K  the 
existence  of  an  obat/ruction  across  a  navigable  stream  ceases  bj 
diminishing  it  one  third,  it  shows  that  obstructions  created  by 
a  State  are  not  to  be  treated  by  this  court  as  common  nuisances. 
The  United  States  and  the  State  government  both  have  rights, 
which  in  such  cases  the  court  is  bound  to  protect. 

In  Spooner  v  MoConnd  (1  McLean,  337,  353),  the  court 
say,  ^^  We,  therefore,  can  entertain  no  doubt  that  the  legislature 
may  improve  at  their  discretion  the  navigable  rivers  of  the 
State,  and  authorize  the  construction  of  any  works  on  them 
which  shall  not  materially  obstruct  their  navigableness." 

We  come  now  to  the  character  of  the  obstruction. 

The  act  of  congress  approved  9th  September,  1850,  under 
which  California  was  admitted  into  the  Union,  declares  ^'  that 
all  the  navigable  waters  within  the  State  shall  be  common 
highways,  and  forever  free,  as  well  to  the  inhabitants  of  said 
State  as  to  the  citizens  of  the  United  States,  without  any  tax, 
impost,  or  duty  therefor."  This  provision  may  be  considered 
to  extend  to  keeping  the  navigation  free  from  material  obstruc- 
tions ;  and  if  such  be  the  case,  then  if  in  this  case  the  obstruc- 
tion complained  of  were  of  a  character  to  obstruct  the  free 
navigation  of  the  waters  of  the  bay,  it  would  be  the  duty  of 
this  court  to  interpose.  Can  it  be  that  the  structure  of  a  wharf 
on  the  front  line  of  a  city  can  be  of  such  character  ?  Such 
does  not  seem  the  opinion  of  the  pilots  of  this  port.  The 
affidavits  of  seventeen  of  them  have  been  filed  in  this  case. 
They  all  swear  they  are  duly  licensed  as  pilots,  and  unite  in 
deposing  that  in  their  opinion  the  contemplated  structure  of 
defendants,  if  completed,  would  in  no  way  impede  or  injure 
the  free  navigation  of  any  part  of  the  bay  now  navigable,  but 
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would  be  an  advantage  to  the  harbor  of  San  Francisco,  by 
affording  wharfage  to  many  vessels  that  cannot  now  approach 
the  wharves  in  that  part  of  the  bay.  This  body  of  testimony 
is  sustained  by  the  depositions  of  several  others,  among  them 
George  Simpton,  formerly  a  pilot  and  subsequently  harbor- 
master of  this  port.  Opposed  to  this  testimony  there  are 
numerous  depositions  filed  as  counter-proof.  Several  of  these 
limit  the  apprehended  danger  to  the  immediate  locality. 

But  looking  at  the  construction  itself,  we  cannot  consider 
it  an  unreasonable  one,  amounting  to  that  national  nuisance  of 
which  this  court,  in  a  controversy  arising  out  of  the  action  of 
a  State  towards  its  citizens,  can  take  cognizance. 

The  width  of  the  bay  opposite  to  the  spot  where  the  contem- 
plated wharf  is  to  be  built,  is  believed  to  be  seven  miles ;  the 
width  of  the  ship  channel  opposite  the  same  spot,  a  fraction 
less  than  two  miles ;  and  the  distance  intermediate  the  spot 
where  the  wharf  is  to  be  built  and  the  usual  track  of  vessels 
entering  into  and  departing  from  the  harbor,  as  given  by  the 
pilots,  is  five  hundred  feet.  This  spot  is  part  of  the  soil  below 
low-water  mark,  the  property  of  the  State,  granted  by  her  to 
those  under  whom  defendants  claim. 

There  is  nothing  in  this  case  which  would  authorize  this 
court  to  declare  the  structure  of  a  wharf  at  that  locality  to  be 
a  nuisance,  on  the  ground  that  it  impeded  the  free  navigation 
of  the  bay.  The  bill  does  not  so  treat  it.  There  is  a  general 
allegation  that  the  work  is  wrongful  and  if  continued  and 
completed  will  obstruct  and  cut  off  this  plaintiff  from  the  use 
and  enjoyment  of  his  riparian  rights,  and  entirely  destroy  his 
present  water-front.  The  only  additional  allegation  in  the  bill 
on  this  point  is,  "  that  if  said  work  be  permitted  to  progress, 
the  same  will  greatly  impede  the  free  navigation  of  that  part 
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of  the  hay  now  navigable,  and  great  wrong  will  accrae  to  the 
public,  especially  to  the  plaintiff." 

There  is  no  allegation  in  this  bill  of  any  obstruction  which 
will  impede  or  threatens  to  impede  the  harbor  or  bay,  as  a 
common  highway. 

The  bill  is  predicated  upon  the  idea  that  an  obstruction  to 
any  extent  of  a  portion  of  navigable  water  by  the  construction 
of  a  wharf  in  pursuance  of  a  system  of  improvement  laid 
down  by  the  State  in  establishing  a  water-front  to  her  port  of 
entry,  can  in  itself  constitute  a  nuisance  which  this  court  may 
enjoin. 

Upon  a  careful  examination  of  this  case  we  consider  that 
the  motion  for  an  injunction  must  be  denied ;  and  it  is  ordered 
accordingly. 

HoUoday^  Ca/ry^  dk  P.  W,  Shepperd^  for  complainant. 
HaU  McAlUster^  for  defendants. 
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TUENER  V.  ALDRIDGE  et  al. 
Circuit  Courty  U.  S.j  August  Term^  1857. 

Tbb  general  rale  is^  that  a  plaintiff  In  ejectment  must  recorer  upon  the  strength 

of  his  title ;  not  npon  the  weakness  of  defendant's. 
This  is  not  an  nniyersal  rule,  and  must  be  qualified  by  the  case  to  whioh  it  is  to 

be  applied. 
Where  a  plaintiff  has  documentary  title,  aided  and  accompanied  by  posseesion, 

and  the  defendant  is  a  mere  trespasser,  the  rule  is  qualified  in  its  application. 

Against  such  defendant  the  plaintiff,  under  the  decisions  of  the  highest  court 

in  this  State,  is  entitled  to  recover  on  prior  peaceable  possession  alone. 


This  is  an  action  of  ejectment,  brought  for  the  recovery  of 
eighty-three  acres  of  land,  formerly  a  portion  of  the  ancient 
rancho  of  San  Antonio.  The  title  of  the  plaintiff  is  derived 
under  mesne  conveyances,  from  a  grant  issued  by  Governor 
Sala,  in  1822,  to  one  Luis  Peralta.  Upon  this  documentary 
title  the  plaintiff  relies,  together  with  possession  from  that 
time  by  those  claiming  under  the  grant  until  within  some  two 
or  three  years,  when  the  defendants  entered  upon  the  premises 
sued  for.  Ko  evidence  was  given  by  the  defendants  of  title, 
nor  to  any  other  point.  The  charge  to  the  jury  was  delivered 
by- 

MoAixiSTEB,  J. — The  defendants  in  this  case  give  no  evid- 
ence of  title,  and  rest  their  defense  exclusively  upon  the  in- 
validity of  the  title  of  the  plaintiff*,  and  their  possession  of  the 
land.  No  title  can  be  derived  from  their  possession,  as  it  was 
tortious.  The  land  in  controversy  was  either  "  vacant,"  or 
lan<^  claimed  ^^  under  a  foreign  title."    If  vacant,  it  was  land 
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ceded  to  the  United  States  by  Mexico,  by  the  Treaty  of 
Guadalupe  HBdalgo.  Thus  viewed,  it  was  protected  from  the 
entry  of  defendants  by  the  act  of  congress  approved  March 
3, 1807,  entitled,  "  An  Act  to.  prevent  settlements  being  made 
on  lands  ceded  to  the  United  States,  until  authorized  by  law," 
which  inhibits  the  entry  upon,  taking  possession  of,  or  settle- 
ment on  any  lands  ceded  or  secured  to  the  United  States  by 
any  foreign  nation,  which  have  not  been  previously  recog- 
nized to  the  person  entering,  &c.,  by  the  United  States.  (2 
Statutes  at  Large,  445.) 

If  the  land  in  controversy  was  not  vacant,  but  claimed  by 
plaintiff,  and  according  to  the  testimony  offered  by  defendants, 
claimed  also  by  one  Juan  Jose,  and  one  Victor  Castro,  both 
under  Mexican  titles,  the  entry  upon  it  by  the  defendants  could 
confer  on  them  no  rights,  because,  being  land  claimed  imder  a 
foreign  grant  or  title,  it  comes  within  the  operation  of  another 
act  of  congress,  approved  March  3, 1853,  entitled,  "  An  Act  to 
provide  for  the  survey  of  public  lands  in  California,  the  grant- 
ing of  pre-exemption  rights,  and  for  other  purposes."  This 
act  expressly  exempts  the  premises  sued  for  from  all  pre-emption 
rights,  it  being  land  claimed  under  a  foreign  grant  or  title. 
(10  Statutes  at  Large,  246.)  The  defendants,  therefore,  allege 
no  title ;  but  having  entered  into  possession  of  the  premises  in 
violation  of  law,  are  to  be  deemed  trespassers  and  tort  feasors ; 
and  the  question  arises,  whether  parties  standing  in  that 
attitude  can  invoke  successfully  for  their  protection  the  rule  of 
law  relied  on  by  their  counsel  in  this  case.  That  rule  is,  that 
a  plaintiff  in  ejectment  must  rely  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  his  adversary's.  This  is 
undoubtedly  the  general  and  well-settled  rule ;  but  it  is  not 
of  universal  application,  and  must  be  limited  and  qualified  by 
the  case  in  which  it  arises.  {Love  v.  Sim/mid  Lessee^  9  T^ea- 
ton,  615,  524.) 
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This  rule  is  to  be  limited  and  qualified  in  this  case,  if  jou 
ahaU  find  from  the  evidence  that  possession  has  accompanied 
the  documentary  title  of  the  plaintiff.  In  Swift  v.  Tyson  (16 
Peters,  1),  the  doctrine  is  enunciated  that  the  decisions  of  the 
highest  judicial  tribunals  of  a  State  as  to  rights  and  titles 
having  a  permanent  locality, — such  as  rights  and  titles  to  real 
estate  and  other  matters  immovable  and  interritorial  in  their 
character, — ^have  been  adopted  as  rules  of  decision  in  the 
federal  courts  by  the  34th  section  of  the  judiciary  act  of 
1789. 

In  Becmrega/rd  v.  Ths  City  of  New  OrUcms  (18  Howard, 
497),  the  court  say,  *.*  The  constitution  of  this  court  requires  it 
to  follow  the  laws  of  the  several  States  as  rules  of  decision, 
wherever  they  properly  apply ;  and  the  habit  of  the  court  has 
been  to  defer  to  the  decisions  of  their  judicial  tribunals  upon 
questions  arising  out  of  the  common  law  of  the  State,  especially 
when  applied  to  the  title  of  lands.  No  other  course  could  be 
adopted  with  any  regard  to  propriety.  Upon  cases  like  the 
present,  the  relation  of  the  courts  of  the  United  States  to  a 
St^te,  is  the  same  as  that  of  its  own  tribunals.  They  admin- 
ister the  laws  of  the  State ;  and  to  fulfill  that  duty,  they  must 
find  them  as  they  exist  in  the  habits  of  the  people  and  the 
exposition  of  their  constituted  authorities.'' 

To  the  exposition  given  by  the  Supreme  Court  of  this 
State,  the  court  will  now  advert.  In  the  first  year  of  our 
political  existence  as  a  State,  we  find  the  case  of  Ladd  v.  Ste- 
venson (1  Cal.  18).  In  that  case,  one  who  had  been  turned 
out  of  possession  under  the  order  of  an  officer  who  had  no 
jurisdiction,  was  held  entitled  to  recover  on  his  prior  peaceable 
possession.  In  Brown  v.  O^Cormor  (1  Cal.  421),  the  court 
say,  "  However  defective  then  the  title  of  the  plaintiff  may  be, 
there  was  testimony  tending  to  show  that  he  was  in  prior  peacea- 
ble possession  of  the  premises ;  and  it  is  to  be  presumed  that 
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the  jury  found  that  the  plaintiff  had  the  prior  and  best  right  to 
the  possession."  In  that  case  the  plaintiff  relied  on  what  was 
considered  defective  documentary  title  in  addition  to  his  pos- 
session. In  Sutchinson  v.  Perley  (4  Cal.  33),  the  court  said, 
"  possession  is  B\yf2ij%  primorfacie  evidence  of  title ;  and  proof 
of  prior  possession  is  enough  to  maintain  ejectment  against  a 
mere  naked  trespasser."  In  HicJcB  v.  Dams  (4  Cal.  67),  the 
court  said,  "  The  action  is  for  the  recovery  of  land  upon  a 
claim  of  title  based  upon  uninterrupted  prior  possession  for 
several  (three)  years.  We  have  always  determined  that  posses- 
sion is  prima  fdoie  evidence  of  title,  and  this  principle  is 
firmly  fixed  in  all  common-law  jurisprudence.  That  its  efficacy 
has  been  impaired  by  modifications  and  conditions  by  some 
judges  in  other  countries,  is  clearly  manifested  by  the  decisions. 
But  unlike  these,  I  see  no  reason  to  depart  from  the  strictest 
simplicity  and  directness  in  the  application  of  the  rule." 

In  Wincms  v.  Christy  (4  Cal.  70),  the  court  say.  This 
was  not  a  case  of  mere  '^  possession,  but  possession  coupled 
with  color  of  title,  which  must  prevail  except  where  a  better 
title  is  shown  in  the  defendants."  "  Neither  are  the  plaintiffs, 
although  they  alleged  in  their  declaration  a  fee-simple  title, 
compelled  to  prove  the  same.  They  could  properly  rely  upon 
prior  possession  if  they  choose  to  do  so." 

In  Bequette  v.  GmjUjidd  (4  Cal.  278),  the  court  say,  "Pos- 
session gives  a  right  of  action  against  a  mere  trespasser,  even 
where  title  may  be  shown  to  exist  in  another." 

The  doctrine  sustained  by  this  unbroken  current  of  author- 
ity in  this  State,  is  maintained  by  the  State  tribunals  in  Con- 
necticut, Vermont,  Ohio,  Kentucky,  Virginia,  and  Tennessee, 
and  by  a  recent  decision  of  the  Supreme  Court  of  New  York 
It  has  received  the  approval  of  the  Supreme  Court  of  the 
United  States.    In  Christy  v.  Scott  (14  Howard,  282),  Mr.  Jus- 
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tice  Curtis,  delivering  the  opinion  of  the  court,  uses  the  fol- 
lowing language :  "  But  a  mere  intruder  cannot  enter  upon  a 
person  actually  seized,  eject  him,  and  then  question  his  title,  or 
set  up  an  outstanding  title  in  another.  The  maxim  that  the 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  defendant's,  is  applicable  to  all  actions 
for  the  recovery  of  property.  But  if  the  plaintiff  had  actual 
prior  possession  of  the  land,  this  is  strong  enough  to  enable 
him  to  recover  it  from  a  mere  trespasser,  who  entered  without 
any  title."  He  "may  do  so  by  a  writ  of  entry,  where  that  remedy 
is  practiced,  or  by  an  ejectment,  or  he  may  maintain  trespass. 

I  have,  Gentlemen  of  the  Jury,  contrary  to  my  usual  cus- 
tom, cited  authorities  to  sustain  the  conclusion  to  which  I  have 
come,  and  shall  embody  in  an  instruction  to  you.  This  has 
been  done,  because  it  has  been  urged  with  great  earnestness  by 
counsel  in  this  case,  that  the  general  rule  which  requires  a 
plaintiff  in  ejectment  to  recover  upon  the  strength  of  his  own 
title,  enables  a  mere  trespasser  to  maintain  his  possession  if  he 
can  discover  defects  in  any  of  the  links  of  the  chain  of  testi- 
mony which  establishes  the  title  of  the  plaintiff  whom  he  has 
disseized.  Such  views  have  been  sustained,  perhaps,  by  some 
judges. 

Such  views  are  akin  to  that  doctrine  which  formerly  ob- 
tained, in  semi-civilized  times,  in  England,  and  has  been  charac- 
terized as — 

"That good  old  rule,  that  simple  plan, 

That  those  should  take  who  have  the  power, 
And  those  should  keep,  who  can." 

Such  is  not  the  law  which  has  been  enunciated  by  the 
highest  judicial  tribunal  of  this  State,  nor  by  the  Supreme 
Court  of  the  United  States.    I  therefore  instruct  you  that,  j^r*^, 
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if  you  find  from  the  evidence  that  the  docimientaiy  title  of  the 
plaintiff  has  been  accompanied  by  posseesion  of  the  premises, 
his  title,  whether  his  docninentary  title  be  a  perfect  legal  title 
or  not,  is  sufficient  to  maintain  this  action  against  these  de- 
fendants ;  and,  second^  if  you  find  that  the  defendants  entered 
upon  the  possession  of  plaintiff,  such  entry  was  tortious,  and 
defendants  showing  no  title  are  to  be  deemed  trespassers ;  and 
that  the  rule  that  a  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  defendant's,  is  not 
applicable  to  a  case  like  the  present,  but  must  be  qualified  to 
meet  its  circumstances. 


Verdict — "  Guilty." 


Joseph  G.  JBcUdwin^  Henry  P.  Irving^  for  plaintiff. 
E.  H.  CarpentieTy  for  defendant. 
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GOULD  et  aZ.  v.  HAMMOND. 
Circmt  Courty  U.  S.,  August  Term^  1867. 

WmN  a  statute  givea  a  person  diooretionary  powers  to  be  exercised  by  him  upon 
his  owQ  opiDion  of  certain  facts^  it  is  a  rule  of  construction  that  the  statute 
constitutes  him  judge  of  those  facts. 

In  the  exercise  of  that  discretion,  he  is  in  the  discharge  not  of  a  ministerial  but 
a  quati  judicial  fiinction. 

To  render  him  liable  in  damages  for  his  conduct,  it  must  be  proved,  either  that 
he  exercised  his  powers  in  cases  not  within  his  jurisdiction,  or  in  a  manner 
not  confided  to  him,  or  with  malice,  corruptlj,  or  oppressively. 

When  upon  a  report  made  to  the  collector  by  the  warehouse  keeper,  of  the 
perishable  condition  of  goods,  the  collector  directed  two  United  States 
appraisers  to  obtain  information  and  report  to  him  the  condition  of  the 
article;  and  upon  their  recommendation  of  the  necessity  of  an  immediate  sale, 
ordered  the  perishable  article  to  be  sold  under  the|)rovt«o  of  the  12th  section 
of  the  act  of  congress,  80th  August,  1846, — 

Meld,  that  in  the  absence  in  the  argument  on  tU^  trial  of  any  imputation  to 
defendant  of  a  corrupt  motive,  the  shortness  of  the  public  notice  of  the  con- 
templated sale  was  not,  per  ee,  sufficient  evidence  of  fraud  to  warrant  a 
judgment  against  the  collector. 


This  action  was  brought  against  the  defendant  to  recover 
damages  arising  from  an  alleged  illegal  sale  of  goods  under  his 
order  as  collector  of  the  port  of  San  Francisco. 

A  jury  trial  was  waived  by  the  parties,  and  the  case  left  to 
the  court  on  the  facts  and  law.  The  former  are  sufficiently  set 
forth  in  the  opinion  of  the  court. 
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MoAixisTEB,  J. — ^It  appears  from  the  testimony,  that  a 
report  having  been  made  by  the  warehouse  keeper  that  these 
goods  were  in  a  perishing  condition,  the  defendant  as  collector 
directed  an  examination  of  them  to  be  made,  by  two  United 
States  appraisers ;  and  npon  a  report  made  by  them  that  the 
goods  were  in  a  perishing  condition  and  that  an  immediate  sale 
was  necessary,  the  defendant  ordered  the  goods  to  be  sold. 
They  were  sold  at  public  auction,  but  only  on  a  day's  notice,  and 
at  prices  considerably  less  than  their  real  yalue.  The  defend- 
ant justifies  the  sale  on  the  ground  that  the  goods  were  in  a 
perishable  condition,  and  such  sale  was  sanctioned  by  the  act 
of  congress  of  6th  August,  1846.  (Dunlop,  U.  S.  Laws,  1106.) 
The  language  of  the  proviso  in  the  first  section  of  the  act, 
enacts,  ^^  That  all  goods  of  a  perishable  nature,  and  all  gmi- 
powder,  fire-crackers,  and  explosive  substances  deposited  as 
aforesaid,  shall  be  sold  forthwith." 

It  was  not  contended  that  any  fraud  or  other  corrupt 
motive  is  to  be  imputed  to  defendant.  But  it  is  urged,  the 
goods  were  not  in  a  perishing  condition  and  the  notice  of  the 
sale  was  not  duly  advertised.  There  is  no  doubt,  that  the 
notice  of  sale  was  so  brief  that  nothing  short  of  immediate 
and  pressing  necessity  could  have  justified  it.  But  unless  the 
briefness  of  the  notice  is  to  be  considered  ^^  ««,  in  the  face  of 
the  other  testimony  in  the  case,  sufficient  evidence  of  fraud  or 
a  corrupt  motive,  we  cannot  consider  that  fact  as  concluding 
this  case.  K  the  law  left  the  sale  to  the  discretion  and  judg- 
ment of  the  collector,  misguided  views  of  duty,  an  error  of 
judgment,  free  from  corrupt  motive,  cannot  render  him  liable  in 
this  action.  K  a  jury  had  been  empaneled  in  this  case,  I 
would  have  left  the  evidence  of  the  briefness  of  the  notice  of 
sale  to  their  consideration  as  a  fact  on  which  they  should  pass ; 
but  the  court  is  unwilling  in  a  case  where  fraud  is  not  imputed, 
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to  infer  it  from  that  fact  alone.  The  perishable  condition  of 
the  goods  had  been  reported  to  the  defendant,  by  the  store- 
keeper ;  he  thereupon  referred  the  matter  to  two  sworn  apprai- 
sers, and  on  their  report  he  ordered  the  sale.  It  cannot  be 
deemed  practicable  for  a  collector  to  inspect  personally  each 
article  of  every  shipment  supposed  to  be  perishable.  If  he 
consults  with  merchants  of  good  character,  or  with  sworn 
United  States  appraisers,  he  will  be  deemed  to  have  taken  the 
usual  and  ordinary  means  of  arriving  at  the  true  condition  of 
the  goods  and  the  necessity  of  a  sale,  and  the  degree  of  promp- 
titude required.  Being  pro  hoe  vice  a  judicial  officer,  the 
defendant  is  not  liable  to  an  action  if  he  falls  into  an  error,  in 
a  case  where  the  act  done  is  not  merely  ministerial,  but  one 
in  relation  to  which  his  duty  is  to  exercise  his  judgment  and 
discretion,  although  an  individual  may  suffer  by  his  mistake. 
{KendcJl  v.  Stokes^  3  Howard,  87.) 

If  a  discretion  was  reposed  in  him  by  law  the  defendant  is 
not  punishable,  unless  it  be  first  proved  either  that  he  exer- 
cised the  power  confided  in  cases  not  within  his  jurisdiction, 
or  in  a  manner  not  confided  to  him,  as  with  malice,  cnielty,  or 
willful  oppression.  In  Otis  v.  Waihms  (9  Cranch,  355,  356), 
the  court  say,  "  This  instruction  implies  that  the  collector  is 
liable  if  he  form  an  incorrect  opinion,  or  if  in  the '  opinion 
of  the  juiy  it  shall  have  been  made  unadvisably  or  without 
reasonable  care  or  diligence.  But  the  law  exposes  his  con- 
duct to  no  such  scrutiny."  K  the  juiy  believed  he  honestly  en- 
tertained the  opinion  under  which  he  acted,  although  they 
might  deem  it  incorrect,  or  without  sufficient  groxmds,  he 
would  be  entitled  to  their  protection. 

This  does  not  preclude  the  proof  of  malice  or  other  circum- 
stances to  impeach  the  integrity  of  the  transaction.  In  Martm 
V.  MoU  (12  Wheaton,  31),  it  is  said,  "  Whenever  a  statute  gives 
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a  discretionary  power  to  any  person,  to  be  exercised  by  him  upon 
his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  construc- 
tion that  the  statute  constitutes  him  the  sole  and  exclusive  judge 
of  the  existence  of  those  facts."  (  Wilkes  v.  Dmsman^  7  Howard, 
89, 132.)  It  is  urged  that  the  discretion  of  the  collector  may  be 
abused  and  perverted  to  oppressive  purposes.  This  argument 
will  apply  to  every  case  in  which  discretion  may  have  been 
reposed  in  an  individual.  It  would  be  impracticable  to  carry 
on  the  government  in  aU  its  details  without  confiding  in  some 
instances  in  the  judgment  and  discretion  of  public  officers ; 
and  the  numerous  decided  cases  which  have  enunciate  the 
principles  which  regulate  the  responsibility  of  public  officers 
in  whom  a  discretion  has  been  reposed  by  law,  establish  not 
only  those  principles,  but  the  numerous  instances  in  which  the 
legislature  have  been  constrained  to  impose  on  officers  the  duty 
of  doing  acts  involving  on  their  part  the  exercise  of  discretion 
and  judgment.  The  argument  that  discretion  may  be  abused, 
is  to  be  addressed  to  the  legislature  as  to  the  expediency  of 
imparting  any.  When  it  is  given,  it  is  the  duty  of  the  court 
to  see  that  the  legal  principles  are  applied  to  each  case  in 
which  a  controversy  as  to  its  exercise  may  arise.  No  better 
settled  principle  exists  than  the  one  enunciated  by  foregoing 
authorities.  A  contrary  one,  in  the  language  of  Chief  Justice 
Taney,  would  indeed  "be  pregnant  with  the  greatest  mis- 
chief." (3  Howard,  98.)  In  municipal  seizures,  the  party 
who  seizes  does  so  at  his  peril,  with  the  knowledge  that  their 
legality  is  to  be  tried  by  tribunals  to  which  the  adjudication  of 
them  is  awarded.  K  condemnation  follow,  he  is  justified ;  if 
an  acquittal,  he  must  refund  in  damages  for  the  tort^  unless  he 
cfin  shelter  himself  under  some  statute.  The  seizure  is  deemed 
a  ministerial  act ;  hence,  various  statutory  provisions  have 
been  passed,  enabling  the  party  to  protect  himself  in  the  event 
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the  goods  seized  are  not  condemned,  by  procuring  from  the 
court  a  certificate  of  probable  cause  of  seizure.  These  cases 
of  municipal  seizure  do  not  apply  to  this  case.  This  action  is 
not  brought  for  damages,  for  the  commission  of  a  mere  minis- 
terial act.  The  statute  on  which  defendant  relies,  authorized 
and  required  him,  as  collector,  to  sell  forthvnth  all  perishable 
goods  and  explosive  substances.  In  the  performance  of  that 
duty,  he  had  to  form  a  judgment  as  to  the  condition  of  the 
goods,  and  that  judgment  must  be  necessarily  based  upon  the 
facts.  Now  we  have  seen  that  where  a  statute  gives  a  person 
discretionary  power  to  be  exercised  by  him  upon  his  opinion 
of  certain  facts,  it  is  a  sound  construction  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  existence 
of  those  facts.  {Martin  v.  Mottj  12  Wheaton,  31.)  In  the 
case  at  bar,  the  statute  required  him  to  sell  forthwith,  perish- 
able articles.  To  sell  any  other  would  have  been  an  abuse  of 
power.  To  perform  the  duty  imposed  upon  him,  he  must,  ex 
necessitate^  pass  upon  the  question  of  perishability  or  explosive- 
'ness.  How  otherwise  could  the  fact  have  been  ascertained? 
The  law  provides  no  other  way.  His  duty  was  not,  as  in  case 
of  a  municipal  seizure,  to  hold  the  goods  to  await  judicial 
action ;  but  having  them  in  possession,  they  "  shall"  be  sold 
"  forthwith."  How  can  he  sell  without  ascertaining  the  con- 
dition of  the  goods?  What  can  he  invoke  for  the  examination 
save  his  own  intellect,  the  discretion  and  judgment  to  which 
the  law  had  left  it  ?  If,  when  he  is  impelled  by  no  corrupt 
motive,  or  negligence  so  gross  as  to  amount  to  fraud,  the 
facts  on  which  he  acted  are  to  be  submitted  to  a  jury  in 
every  case  in  which  a  party  may  feel  aggrieved,  then  those 
facts  which  the  law  has  confided  to  the  discretion  and  judg- 
ment of  the  collector  will  be  transferred  to  juries  whose 
verdicts  in  different  cases  might   embody  different   results 
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upon  similar  Btatements  of  facts.  It  would  subject  the  officer 
to  indefinite  liability,  and  seriously  embarrass  the  government 
in  the  execution  of  the  laws ;  for  in  a  case  like  the  present,  the 
yaliditj  of  the  sale  and  the  title  of  the  purchaser  of  the  goods, 
would  depend  on  the  opinions  of  the  jury  as  to  the  facts  acted 
on  by  the  collector.  It  has  been  urged  very  strongly  that  the 
case  of  Wa/me  v.  Yarley  (6  D.  &  E.  443),  is  conclusive  in 
favor  of  the  plaintifiTs  in  this  case.  Now,  that  case  simply 
affirms  the  distinction  between  a  ministerial  and  a  judicial  or 
quasi  judicial  act.  The  action  was  against  defendants  for  an 
alleged  illegal  seizure  and  detention  of  goods.  The  defense 
was,  that  defendants  were  appointed  under  an  act  of  parlia- 
ment which  authorized  them  to  view  and  search  all  tanned 
hides  and  skins  that  should  be  brought  to  Leadenhall  market 
That  plaintifiTs  had  offered  for  sale  in  the  market  hides  which 
had  not  after  the  tanning  thereof  been  well  and  thoroughly 
dried,  in  the  jvdgTnervU  of  the  deferidantSj  according  to  the  true 
intent  and  meaning  of  the  said  act  of  parliament ;  wherefore 
defendants  had  seized  and  carried  them  away  until  it  might  be 
duly  tried  in  manner  as  directed  by  said  statute ;  and  that 
they  had  given  due  notice  to  the  lord  mayor,  that  triers  might 
be  appointed  for  trying  the  same  according  to  the  statute,  &c. 
The  plaintiffs  replied,  that  the  said  skins  were  dried  according 
to  the  true  intent  of  the  statute,  that  they  had  been  duly  tried 
by  persons  appointed  by  the  lord  mayor,  who  determined  that 
the  said  skins  were  properly  dried,  and  that  said  leather  had 
been  restored  to  them.  Now,  in  that  case  the  statute,  so  far 
from  reposing  any  discretion,  any  qtccm  judicial  power  in  the 
seizors,  expressly  excluded  them  from  it  by  reserving  the  ques- 
tion of  fact  to  be  ascertained  by  others,  to  be  appointed  in  the 
mode  prescribed  by  the  statute.  The  searchers  were  in  the 
position  of  those  who  make  a  municipal  seizure.    They  were 
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only  justified  in  making  seizures  in  cases  deemed  legitimate  by 
the  appropriate  tribunal  to  which  the  adjudication  of  them  was 
confided.  The  law  only  authorized  them  to  seize  undried 
leather,  witliin  the  meaning  of  the  statute  ;  and  whether  the 
seizure  was  legal  did  not  depend  upon  the  judgment  or  discre- 
tion, however  honest,  of  the  seizors ;  but  on  those  of  others 
selected  by  the  law,  and  subject  to  whose  decision  the  seizure 
was  made.  The  act  of  the  former  was  deemed  merely 
ministerial :  that  of  the  latter  was  qtuisi  iudicial.  The  lansnia^e 
of  Mr.  Justice  Lawrence  renders  it  evident,  that  the  distinction 
between  the  two  kinds  of  acts  was  kept  in  vfew.  "It  is 
clear  (he  says),  that  in  all  cases,  where  a  protection  is  given 
to  a  judge,  it  is  incumbent  on  the  party  justifying  the 
particular  act  to  show  he  was  acting  as  a  judge.  In 
this  case  the  defendants  were  not  acting  as  judges;  they 
had  seized  the  leather  in  order  to  carry  it  before  other 
persons, — ^the  triers,  who  were  to  act  as  judges."  (6  D.  &  E. 
460.)  It  is  clear,  then,  that  the  seizors  were  not  acting  in  the 
exercise  of  a  qium  judicial  power ;  because  aU  discretion  as  to 
the  condition  of  the  goods  was  eicpressly  vested  out  of  them, 
and  in  others,  by  the  very  law  under  which  themselves  acted. 
Had  those  persons  have  found  against  the  leather,  and  the 
owner  had  sued  them,  nothing  short  of  a  corrupt  motive  could 
have  rendered  them  liable  in  damages.  It  does  not  appear  to 
the  court  that  the  foregoing  case  conflicts  with  the  principles 
enunciated  by  preceding  decisions. 

The  second  ground  taken  by  plaintiff's  is,  that  they  are 
entitled,  independently  of  all  other  considerations,  to  a  verdict, 
because  the  sale  of  the  goods  was  not  made  in  conformity  to 
law.  The  12th  section  of  the  act  of  1842,  amended  by  the  act 
of  August,  1846  (Dunlop  1106),  which  authorized  the  sale, 

applies  to  two  distinct  classes  of  goods.    The  body  of  the  sec- 
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tion  refers  to  one  class  of  goods  to  be  sold,  viz,  such  as  have 
been  deposited  in  the  public  stores,  and  shall  have  remained 
therein  one  year  without  the  payment  of  duties  and  charges. 
Such  it  directs  to  be  appraised  by  the  U.  S.  appraisers,  and  if 
there  be  none,  then  by  two  respectable  merchants  appointed 
and  sworn  by  the  collector ;  and  after  such  appraisement  they 
shall  be  sold  at  public  auction,  on  due  public  notice  as  pre- 
scribed by  a  general  regulation  of  the  treasury  department ; 
that  at  said  public  sale  distinct  printed  catalogues  with  the 
appraised  value  thereof  shall  be  distributed,  and  a  reasonable 
opportunity  liflForded  to  persons  to  purchase.  The  foregoing 
details  are  made  to  protect  the  sale  of  the  first  class  of  goods ; 
and  a  neglect  of  any  one  essential  particular  would  render  a 
collector  liable.  These  details  enumerated  in  the  enacting 
part  of  the  section,  are  not  even  inferentially  alluded  to  when 
the  act  speaks  in  it^  proviso  of  the  second  class  of  goods,  the 
perishable  and  explosive  articles.  This  proviso  declares,  that 
all  such  shall  be  ^\<Sl  forthwith.  It  has  been  urged  that  the 
details  regulating  the  sale  of  the  first  class  of  goods,  apply  to 
the  second,  mentioned  in  Wiq  proviso  The  office  of  a  proviso 
is  generally  either  to  except  something  from  the  enacting 
clause,  or  to  qualify  and  restrain  its  generality,  or  to  exclude 
some  possible  ground  of  misinterpretation  of  it  as  extending 
to  cases  not  intended  by  the  legislature  to  be  brought  within 
its  purview.  {Mi/ifiis  v.  The  United  States^  15  Peters,  445.) 
When,  therefore,  the  legislature,  as  in  this  case,  in  the  proviso 
declares  that  all  goods  of  a  perishable  nature  shall  be  sold 
forthwith,  it  expressly  exempts  such  from  the  provisions  of  the 
enacting  clause.  It  seems,  that  when  congress  directed  the 
immediate  sale  of  the  second  class  of  goods  they  intended  to 
commit  the  regulation  of  the  sale  exclusively  to  the  collector, 
as  no  precise  rules  could  be  prescribed  without  the  hazard  of 
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defeating  the  whole  law  in  regard  to  perishable  goods.  It  can- 
not,  therefore  be  justly  considered  that  the  details  of  sale 
enumerated  in  the  body  of  the  twelfth  section,  apply  to  the 
second  class  of  goods,  referred  to  in  the  proviso.  The  rule  of 
law  enunciated  by  the  decisions  is  well  settled.  The  court 
cannot  relax  it.  It  must  be  uniform,  though  it  may  operate 
harshly  in  particular  cases.  The  defendant  having  honestly 
exercised  his  discretion,  whatever  view  may  be  taken  of  the 
erroneous  or  mistaken  manner  in  which  he  acted,  he  cannot  be 
made  responsible  in  this  case. 

Let  judgment  be  entered  for  the  defendant. 

Irving  dk  Wistar,  for  plaintiffs. 

jP.  DeUa  Torrej  IT.  S.  District  Attorney^  for  defendant. 


THE  UNITED  STATES  v.  HAERILL  et  al. 
Circuit  Courts  TJ.  S.j  Av^gvst  Term^  1857. 

CoNGKEBS,  in  derogation  of  the  common  law,  have  made  transcripts  from  the 
departments  at  Washington,  evidence  against  public  debtors. 

Their  mode  of  authentication,  as  prescribed  by  law,  must  be  strictly  pursued. 

They  are,  when  so  authenticated,  prima  facie  evidence  of  indebtedness  to  th« 
United  States. 

Held^  that  the  omission  to  give  in  the  account  the  disallowed  credits,  under  the 
circumstances  of  this  case,  did  not  render  the  transcript  incompetent  as  evi- 
dence under  the  post-office  act  of  July  2,  1836. 


McAllister,  J. — ^This  action  was  brought  npon  a  postmas- 
ter's bond.  A  jury  trial  was  waived  by  the  respective  parties, 
and  the  case  submitted  upon  the  law  and  facts  to  the  court, 
with  the  stipulation  that  tlie  determination  of  the  court  should 
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be  entered  as  its  judgment,  not  only  in  this  case,  but  similar 
judgments  entered  in  the  case  of  the  United  States  y.  D.  D. 
Ha/rriU^  and  in  the  case  of  the  United  States  t.  Damd  Jobeon^ 
pending  in  this  court.  Two  bonds  were  given  in  evidence  on 
the  trial,  and  certain  transcripts  of  statements  of  accounts  from 
the  post-office  department  were  proffered.  These  latter  were 
objected  to,  on  the  ground  that  they  were  incompetent  and 
insufficient.    No  evidence  was  given  by  the  defendants. 

The  question  is  as  to  the  competency  of  these  transcripts, 
and  whether  they  are  sufficient  to  sustain  the  present  action. 

The  acts  of  congress  which  make  transcripts  from  the 
departments  at  Washington  evidence  against  public  debtors, 
introduced  a  new  rule  of  evidence ;  but  it  has  long  since  been 
decided  by  the  Supreme  Court  that  the  legislature  had  the 
power  to  establish  new  rules  of  evidence,  in  derogation  of  the 
common  law,  by  making  such  documents  evidence.  All  that 
is  required  is  that  the  mode  of  authenticating  them,  as  pre- 
scribed by  law,  must  be  strictly  pursued. 

It  is  pbjected  to  the  authentication  of  the  account,  that  the 
certificate  annexed  does  not  declare  the  account  to  which  it  is 
annexed  to  be  a  '^  statement "  of  the  account.  The  law  which 
makes  the  statement  of  the  account  evidence,  prescribes  no 
form  of  certificate.  .In  its  8th  section  it  directs  that  the  auditor 
of  the  treasury  for  the  post-office  department,  shall  credit  and 
settle  all  accounts  arising  in  his  department,  and  certify  the 
Bame  to  the  postmaster  general;  and  in  the  15th  section  it 
declares  that  in  every  case  of  delinquency  a  statement  of  the 
account  so  certified  shall  be  admitted. 

In  this  case,  the  auditor  certifies  '^  the  above  to  be  a  tme 
and  correct  copy  of  the  account  of  Drury  D.  Harrill,  late  post- 
master at  Shasta,  California,  as  audited  and  adjusted  at  this 
office."    A  certificate  that  it  is  a  true  and  correct  copy  of  the 
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account  as  audited  and  adjusted,  is  more  specific  than  one 
would  have  been  had  it  certified  generally  it  was  a  statement 
of  the  account.  There  is  no  defect  in  the  mode  of  authentica- 
tion. 

The  principal  ground  of  objection  is  that  the  account  does  not 
exhibit  on  its  face  the  items  of  credit  which  had  been  allowed 
to  the  party.  In  the  case  of  The  United  States  v.  Hodge  (18 
Howard,  478),  it  is  decided  that  the  fact  that  the  items  of  credit 
disallowed  were  not  set  forth  on  the  face  of  the  account,  did 
not  invalidate  it  as  competent  and  legal  testimony.  It  is  diffi- 
cult to  ascertain  why  the  omission  of  allowed  credits  should 
have  that  effect.  The  omission  to  set  forth,  item  by  item,  each 
item  of  either  class  of  credits,  would  not  render  less  competent 
the  accounts  as  evidence,  though  the  omission  might  interfere 
with  their  sufficiency  as  testimony  in  the  face  of  counter- 
evidence.  They  still  are  statements  properly  certified  by  the 
proper  officer,  and  as  such  are  competent  testimony  under  the 
law.  Not  only  such  statements  duly  certified  are  made  evi- 
dence, but  so  are  all  other  papers  pertaining  to  the  account, 
certified  in  like  manner.  Each  in  itself,  and  independently  of 
all  others  pertaining  to  the  account,  is  competent  evidence.  They 
are  not  less  so  because  unaccompanied  by  other  documents.  In 
the  case  of  The  Postmaster  General  v.  Rioe  et  al.  (Gilpin,  564), 
an  account  was  given  in  evidence,  the  action  being  on  a  post- 
master's bond.  In  relation  to  the  former,  the  court  say,  "  That 
shows  the  various  balances  due  and  owing  at  the  end  of  each 
quarter.  It  was  the  only  evidence  offered  on  the  part  of  the 
United  States.  It  was  objected  to ;  and  the  court  charged  the 
jury  that  in  •  giving  their  verdict  they  were  to  consider  the 
document  as  legal  evidence  of  the  facts  it  contained,  and  as 
such,  it  established  prima  facie  the  debt  as  due  to  the  United 
States.    (Ihid.  562.)    That  case  is  more  conclusive,  as  Judge 
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Hopkins,  who  made  the  charge,  had  previously  excluded  as 
evidence  a  transcript  from  the  treasury  under  the  act  of  March 
3, 1797.  This  was  done  in  the  case  of  The  United  States  v. 
Patterson  et  al.  (Gilpin,  44).  The  learned  judge  placed  his 
decision  on  the  language  of  that  act,  which  requires  "  a  trans- 
cript from  the  books  and  proceedings  of  the  treasury,"  certi- 
fied, <&c.,  which  language  he  considered  intended  a  certificate 
of  the  whole  accounts  as  they  appear  in  the  books  of  the 
treasury,  together  with  all  the  proceedings  which  have  been 
had  concerning  them.  In  the  subsequent  case  of  Tlie  Pad- 
master  General  v.  Rice^  the  judge,  in  view  of  the  difference 
between  the  phraseology  of  the  act  of  March  3, 1797,  and  the 
3l8t  section  of  the  post-office  act  of  1825,  says  of  the  latter : 
"It  certainly  was  the  intention  of  that  act  to  substitute  a 
statement  of  the  settled  account  instead  of  copies  of  the 
accounts  current,"  &c. 

In  Jones  v.  The  United  Stales  (7  Howard,  681),  an  account, 
the  debit  side  of  which  was  similar  to  the  one  before  us,  was 
given  in  evidence.  ■  With  the  exception  of  dates  and  amounts, 
the  debit  side  of  the  account  exhibited  only  the  quarterly 
balances,  and  was  in  every  particular  like  the  account  offered 
in  evidence  in  this  case.  Although  elaborately  argued  for 
the  defendant,  no  objection  was  made  to  the  mode  of  stating 
the  account.  It  is  true,  as  urged  by  counsel,  that  Mr.  Jus- 
tice Daniel,  in  the  case  of  The  United  Stales  v.  Hodge  (13 
Howard,  485),  uses  the  following  language :  "  It  is  true  that 
the  cases  above  mentioned  did  not  arise  upon  the  statute 
regulating  the  post-office  department ;  but  they  involved 
the  construction  of  the  act  of  3d  March,  1797,  the  import  of 
which,  and  indeed  the  language  thereof,  mutalis  miUandiSj 
are  identical  with  those  of  the  act  of  1836  regulating  the 
post-office  department."   {Ihid.  485.)  The  learned  judge  was 
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endeavoring  to  show,  by  reference  to  decided  cases  under  the 
act  of  March  3, 1797,  the  admissibility  of  the  account  before 
the  court,  in  a  .post-office  case  ;  and  to  illustrate  their  applica- 
bility, made  the  above  observation  as  to  the  similarity  of  the 
phraseology  between  the  two  statutes.  The  decision  of  the 
court  was,  that  under  the  principles  enunciated  in  the  decisions 
under  one  act,  a  certified  account  was  admissible  in  a  post- 
office  case.  It  is  urged  by  counsel  that  the  Supreme  Court  has 
fixed  the  identity  of  the  language  of  the  two  acts.  It  cannot 
be  considered  that  the  readings  of  one  of  the  judges  arfftcendo 
is  the  decision  of  the  court. 

A  comparison  of  the  language  of  these  two  statutes,  will 
exhibit  a  difference.  The  act  of  March  3, 1797,  requires  "  a 
transcript  from  the  books  and  proceedings  of  the  treasury," 
to  be  certified.  The  15th  section  of  the  post-office  act  of 
July  2,  1836,  declares  that  in  every  case  of  delinquency 
"  a  statement  of  the  account,  certified  as  aforesaid,  shall  be 
evidence,  and  the  court  trying  the  same  shall  be  thereupon 
authorized  to  enter  judgment  and  award  execution." 

Judge  Hopkinson  recognized  a  clear  distinction  between  the 
language  of  the  act  of  March  3,  1797,  the  post-office  act  of 
1810,  and  that  of  1825  ;  and  acted  upon  such  difference,  as  we 
have  seen  in  the  adverse  decisions  made  by  him  and  cited  from 
Gilpin's  Reports.  The  difference  between  the  two  first-men- 
tioned acts  of  congress  is  quite  as  great  as  that  which  occurred 
between  the  act  of  March  3,  1797,  and  the  post-office  acts 
under  his  consideration ;  and  it  controlled  his  judicial  action. 
There  can  be  no  doubt  of  the  competency  of  the  testimony 
offered  in  this  case,  if  we  look  to  the  post-office  act  of  1836. 
But,  if  viewed  under  the  decisions  made  by  the  Supreme 
Court  in  construing  the  act  of  March  3, 1797,  its  admissibility 
is  almost  equally  free  from  doubt. 
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Ab  this  question  is  one  of  great  practical  importance  in  the 
transactions  between  the  government  and  individuals,  I  deem 
it  proper  to  refer  to  certain  cases  relied  on  by  counsel  for  de- 
fendant ;  as  an  inaccurate  analysis  of  them  will  obscure  a  sub- 
ject which  ought  to  be  clearly  understood. 

Much  stress  is  laid  upon  the  language  of  Mr.  Justice 
McLean  in  United  States  v.  Jones  (8  Peters,  375),  that "  the  act  of 
congress  in  making  a  transcript  from  the  books  and  proceedings 
of  the  treasury  eyidence,  does  not  mean  the  statement  of  an 
account  in  gross,  but  a  statement  of  the  items,  both  debits  and 
credits,  as  they  were  acted  upon  by  the  accounting  officers  of 
the  department."  The  extent  of  what  was  determined  by  this 
language  is  to  be  known  by  referring  to  the  state  of  things  to 
which  it  was  intended  to  apply  it.  The  item  objected  to  was 
in  these  words :  "  To  accounts  transferred  from  the  books  of 
the  second  auditor  for  this  sum,  standing  to  his  debit  under  the 
said  contract  on  the  books  of  the  second  auditor,  transferred  to 
his  debit  on  those  of  this  office,  $45,000."  Here  is  a  gross 
amount  of  accounts,  of  what  number  or  their  several  amounts 
does  not  appear,  no  debit  nor  credit  items, — all  thrown  together 
in  one  office  and  transferred  in  the  aggregate  to  another. 

The  United  States  v.  Patterson  (Gilpin,  44),  another  case 
relied  on,  was  where  the  account  offered  and  rejected  contained 
charges  of  gross  amounts,  referring  to  certain  reports  of  file  in 
the  department.  In  The  United  States  v.  Edwa/rds  (1  McLean, 
467),  the  form  of  the  account  is  not  given.  The  court  say, 
It  was  objected  to  '^because  several  items  in  the  account, 
amounting  to  more  than  the  balance  claimed,  were  charged  as 
balances  found  due  by  the  officers  of  the  treasury."  It  was 
doubtless  rejected  on  that  ground.  The  principle  is  enunciated 
in  The  United  States  v.  Buford  (3  Peters,  12),  and  The 
United  Sta;tes  v.  Jones  (8  Peters,  375),  that  an  account  stated  at 
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the  treasury  department  under  the  act  of  March  3,  1797,  is 
evidence  only  of  items  disbursed  through  the  ordmary  chan- 
nels known  officially  to  the  accounting  officers,  and  appearing 
on  their  books.  This  is  undoubtedly  correct,  and  applies  to 
either  act, — ^that  of  March  3,  1797,  or  the  post-office  act  of 
July  2,  1836.  So,  an  account  duly  certified  is  no  evidence 
against  a  collector  or  postmaster  of  the  payments  of  moneys 
indirectly  to  him  through  the  intervention  of  a  third  party, 
nor  of  a  balance  due  on  a  former  account,  nor  of  items  trans- 
ferred from  the  account  of  any  other  person,  nor  of  items 
re-charged  which  had  been  before  credited. 

We  have  adverted  to  all  the  restrictions  upon  the  admissi- 
bility of  a  transcript  as  evidence,  and  now  turn  to  the  account 
offered  in  this  case. 

It  is  precisely  similar  to  the  one  which  was  before  the  court 
in  the  case  of  Jones  v.  The  United  States  (7  Howard,  681),  and 
not  even  objected  to ;  and  also  in  the  case  of  7^  Postmaster 
General  v.  Hice  (Gilpin,  559),  where  the  court  charged  the 
jury  they  were  to  consider  it  "  as  legal  evidence  of  the  facts  it 
contained,  and  as  such,  it  established  prima  fade  the  debt  as 
due  to  the  United  States."  In  the  account  offered  in  evidence, 
the  balanees  both  on  credit  and  debit  side  are  given  at  the  end 
of  each  quarter,  as  due  on  the  quarterly  returns  of  the  party 
as  postmaster.  The  account  is  not  obnoxious  to  the  objection 
that  there  is  a  general  balance  stated.  It  is  an  account  settled 
as  it  stood  at  the  end  of  each  quarter,  and  are  items  corre- 
spending  as  to  time  of  settlement  with  those  which  must  appear 
on  the  books  of  the  postmaster,  and  consequently  are  suscep- 
tible of  comparison  and  correction.  These  several  items  of 
debit  are  on  the  debit  side  of  the  official  returns  of  the  post- 
master, founded  on  his  own  quarterly  returns  rendered  by  him 
in  pursuance  of  law. 
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The  main  objection  to  the  account  is,  that  in  the  adjustment 
of  balances  as  due  on  the  quarterly  returns,  each  item  of  credit 
allowed  should  have  been  set  forth,  in  order  to  enable  the  party 
to  ascertain  those  credits  which  had  been  disallowed.  Now, 
such  knowledge  (if  it  were  necessary  to  insert  the  credits), 
would  have  been  more  directly  afforded  by  setting  forth  the 
disallowed  credits  themselves.  This,  the  Supreme  Court  have 
decided,  it  is  unnecessary  to  do,  in  The  United  States  v. 
Hodge  (13  Howard,  478).  K  that  tribunal  did  not  consider  the 
alleged  necessity  of  inserting  the  disallowed  items  of  credit  so 
great  as  to  invalidate  the  account  as  testimony  if  such  credits 
were  omitted,  how  can  this  court  exclude  it  because  the 
allowed  items  of  credits  are  not  inserted  ?  In  truth,  no  such 
necessity  exists.  The  whole  of  the  items  are  based  upon  the 
party's  own  quarterly  returns.  Under  the  law,  the  accounting 
officer  adjusts  them ;  and  the  party,  if  aggrieved,  is  allowed 
twelve  months  within  which  to  appeal  to  the  controller 
general  from  such  adjustment.  The  quarterly  returns  them- 
selves, where  any  items  are  disallowed,  are,  by  the  regu- 
lations of  the  department  and  the  law,  to  be  transmitted  to 
the  postmaster.  It  is  to  be  presumed,  in  the  absence  of  all 
testimony  to  the  contrary,  that  the  officer  did  his  duty  ;  that 
the  benefit  of  the  appeal  was  extended  to  the  party  in  this  as 
in  every  other  case ;  and  that  the  quarterly  returns,  if  any 
credits  had  been  disallowed,  have  been  transmitted  as  adjusted 
to  the  party.  Again,  the  debit  side  of  this  account  is  based 
upon  quarterly  returns  made  by  the  party  himself,  and  fur- 
nished to  the  department.  They  are  necessarily  made  at  the 
end  of  each  quarter,  from  the  books  of  the  post-office.  K  he 
does  not  know  to  what  credits  he  is  entitled,  who  does  ?  Yet 
it  is  on  this  ground,  viz.,  that  this  information  should  be  con- 
veyed to  him,  on  the  face  of  the  account,  that  the  court  is 
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asked  to  exclude  the  testimony  as  incompetent.  K  there  has 
been  any  error  in  the  adjustment  of  his  quarterly  returns,  and 
the  party  has  omitted  to  avail  himself  of  his  right  of  appeal, 
or  the  exercise  of  it  has  proved  fruitless,  he  could  have  com- 
pelled for  correction  the  production  of  them  by  notice,  as  was 
done  in  the  case  of  Hoyt  v.  The  United  States  (10  Howard, 
109).  .  K  not  produced,  he  could  have  availed  of  his  legal 
rights,  and  obtained  any  credit  to  which  he  was  entitled,  and 
which  had  been  improperly  disallowed  ;  or  prove  error  in  any 
item  with  which  he  had  improperly  charged  himself  in  his 
quarterly  returns ;  or,  lastly,  have  established  his  claim  to  any 
credits  not  previously  preferred  for  some  reason,  for  which  the 
act  of  congress  dispensed  with  previous  presentation.  It  has 
not  been  brought  to  the  notice  of  the  court  that  the  officers  of 
the  department  have  been  derelict  in  their  duty ;  that  the 
party  has  not  been  furnished  with  his  adjusted  quarterly 
returns ;  or  to  what  items  of  credit  the  party  is  entitled  which 
have  been  disallowed.  Had  such  showing  been  made,  this 
court,  under  the  discretion  confided  to  it  by  the  act  of  congress, 
would  have  given  such  direction  to  this  case  as  would  have 
placed  the  defendant  in  the  position  the  law  presumes  him 
now  to  occupy  in  the  absence  of  any  such  showing. 

K  this  testimony  is  competent,  is  it  sufficient  to  sustain  the 
present  action  ?  It  would  seem  that  where  the  law  makes 
testimony  competent,  it  is  prima  facie  evidence  of  a  fact,  and 
becomes  satisfactory  in  the  absence  of  all  other.  Such  evid- 
ence throws  the  burthen  on  the  opposing  party ;  and  if  no 
opposing  evidence  is  offered,  the  jury  are  bound  to  decide  in 
favor  of  the  presumption.  A  contrary  verdict  would  be  set 
aside.  (1  Greenleaf,  Ev.  §  33.)  But  the  act  of  congress  under 
which  this  evidence  is  admitted,  distinctly  defines  its  suffi- 
ciency :  ^'  A  statement  of  the  account,  certified  as  aforesaid, 
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shall  be  admitted ;  and  the  court  trying  the  eame  shall  be 
thereupon  authorized  to  give  judgment  and  execution,"  &c. 
What  statement  is  here  meant  ?  Certainly  the  statement  pre- 
viously mentioned. 

Whether  the  admissibility  of  this  transcript  of  account  be 
viewed  under  the  construction  of  the  treasury  act  of  March 
3, 1797,  or  under  the  more  stringent  provisions  of  the  post- 
oflBce  act  of  July  2, 1836,  there  can  be  no  doubt  upon  the 
point.  The  objection  to  its  competency  and  its  satisfactory 
character,  in  the  absence  of  all  counter-testimony,  must  be 
overruled. 

P.  Delia  Torrej  TJ.  S.  Attorney. 
Glassell  <&  Leigh^  for  defendants. 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  253 


AdamB  v.  De  Cook  et  al. 


ADAMS  V.  DE  COOK  et  al. 
Ci/rcmt  Cowri^  U.  /S.,  Jomuary  J^emiy  1858. 

In  England,  the  validity  of  a  will  of  real  estate  is  exclusively  within  the  juris* 

diction  of  the  eccleeiastical  courts. 
Such  IB  the  rule,  in  such  of  the  States.of  the  Union  where  the  distinction  hetween 

Wills  of  realty  and  personalty  prevails. 
Under  the  probate  laws  of  California,  no  such  distinction  exists. 
General  rule,  that  a  party  cannot  give  in  evidence  and  claim  title  under  an  un* 

probated  will  in  the  ordinary  judicial  tribunaK 
This  rule  cannot  be  applied  to  this  case,  upon  the  gpround,  "  lex  non  eogit  ad  im- 

p099tbili€U 

The  act  of  the  legislature  of  this  State  in  relation  to  probate  of  wills,  has  been 

declared,  by  the  Supreme  Court  of  this  State,  not  to  apply  to  a  will  executed 

in  Ccdifomia  prior  to  the  passing  of  the  act. 
There  is  reason  to  believe  that  la  the  most  remote  provinces  of  the  Spanish 

government,  there  was  some  interposition  of  judicial  authority  necessary  to 

authenticate  the  execution  of  a  will,  although  there  may  have  been  no 

special  tribunal  like  the  {probate  court. 
The  will  before  probate  is  not  a  nullity,  is  the  foundation  of  title ;  and  under  the 

circumstances  of  this  case  evidence  may  be  received  to  prove  the  execution 

of  it 


This  was  an  action  of  ejectment. 

The  plaintiff  having  cloeed,  the  defendant  offered  as  the 
foundation  of  his  title  a  document  purporting  to  be  the  will  of 
Eliab  Grimes,  who  died  on  the  7th  day  of  Norember,  1848, 
and  proffered  to  prove  the  execution  of  the  same.  This  docu- 
ment and  the  proof  offered  were  objected  to,  on  the  ground 
that  it  had  not  been  proved  as  a  will  before  any  judicial 
tribunal  or  functionary,  and  being  unprobated  it  and  the 
evidence  offered  to  sustain  it  were  inadmissible  as  evidence. 


261  CIRCUIT    COURT    OF    THE    UNITED    STATES 

Adams  v.  Be  Cook  et  al. 

MoAllisteb,  J. — ^In  England  the  validity  of  a  will  of  real 
estate  is  a  question  exclusively  for  the  adjudication  of  the  com- 
mon-law courts ;  and  such  is  the  case  in  some  of  the  States  of 
the  Union,  where  the  distinction  exists  which  prevails  in  that 
country  between  the  probate  of  wills  of  real  estate  and  person- 
alty. 

In  this  State,  where  the  general  power  of  proving  all  wills 
is  vested  in  a  special  jurisdiction  known  as  the  probate  court, 
the  jurisdiction  of  that  tribunal  is  as  conclusive  in  regard  to 
the  probate  of  wills  of  real  and  personal  estate,  as  is  that  of 
the  ecclesiastical  courts  in  England  in  relation  to  wills  of  per- 
sonalty. K,  therefore,  there  had  been  a  probate  of  this  docu- 
ment as  a  will  by  the  appropriate  tribunal  in  this  State,  such 
action  if  iBnal  would  have  been  conclusive.  As  a  general  rule, 
a  party  cannot  give  in  evidence  and  claim  title  under  an 
unprobated  will  in  the  ordinary  courts ;  and  under  that  rule, 
this  document  must  be  rejected  as  evidence.  But  under  the 
peculiar  circumstances  of  this  case,  that  rule  cannot  be  applied, 
and  we  must  resort  to  the  maxim,  Zex  non  cogit  ad  impos- 
sibUia.  It  is  true  this  document  never  has  been  admitted  to 
probate,  and  under  the  rulings  of  the  Supreme  Court  of  this 
State  it  could  not  be.  Professing  on  its  face  to  be  a  wiU,  if 
executed  it  was  so  prior  to  the  passing  of  the  act  of  the  legisla- 
ture regulating  the  probate  of  wills ;  and  the  Supreme  Court 
of  this  State  have  decided,  that  the  statute  does  not  apply  to 
wills  executed  prior  to  its  passing. 

"  Not  only  (they  say)  does  the  statute  fail  to  require  wills 
executed  before  its  passage  to  be  probated  ;  but  on  examina- 
tion of  the  different  sections  of  it,  we  are  forced  to  the  con- 
clusion that  this  was  not  a  casus  omissus^  and  that  the  legis- 
lature actually  intended  to  exclude  them  from  the  operation 
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of  the  statute,  leaving   their  validity  to  rest  upon  the  laws 
under  which  they  were  made." 

This  exposition  of  the  statute  by  the  highest  judicial  tribu- 
nal in  this  State,  is  conclusive  on  the  point. 

The  next  inquiry  is,  whether  the  fact  that  the  document 
offered  to  be  proved,  has  never  been  probated  under  the  Mexi- 
can law,  which  existed  at  the  time  when  it  was  made,  invali- 
dates it  to  such  extent  as  to  deprive  defendants  of  the  right 
now  to  prove  its  execution  before  this  court  ? 

The  Supreme  Court  in  this  State,  in  the  case  of  Castro  v. 
Cctstro  (6  Cal.  158),  say,  "  It  does  not  appear  that  there  ever 
was  a  court  of  probate  in  this  country ;  and  from  what  we  have 
been  able  to  gather  from  our  limited  sources  of  information  on 
this  subject,  such  a  proceeding  was  xmknown  to  the  laws  and 
customs  of  California."  K,  by  these  expressions,  the  court  intend 
to  convey  simply  the  idea  that  no  such  special  tribunal  as  a 
court  of  probate  existed  in  California,  as  would  exclude  the 
jurisdiction  of  another  tribunal,  in  relation  to  wills,  we  concur 
in  their  conclusion.  But  there  is  reason  to  believe  that,  in  the 
most  remote  provinces  under  the  Spanish  government,  there 
was  some  interposition  of  judicial  authority  necessary  to  secure, 
in  an  authentic  form,  the  proper  execution  of  wiUs. 

In  the  case  of  Pcmavd  v.  Jones  (1  Cal.  488),  in  the 
Supreme  Court  of  this  State,  where  the  validity  of  a  will  was 
sustained,  it  had  been  dictated  by  the  testator,  and  the  act  was 
stated  to  have  been  done  in  the  presence  of  the  judge,  and  the 
whole  signed  by  that  functionary,  who  certified  he  was  present 
and  gives  faith  he  knew  the  testator,  who,  to  appearance,  was 
of  sound  mind,  and,  in  testimony  thereof,  he  signed  the  docu- 
ment. As  early  as  1792,  in  Louisiana,  we  find  a  will  proved  ' 
before  an  alcalde,  after  the  death  of  the  testator ;  proof  of  exe- 
cution was  made  to  the  alcalde,  who  made  a  decree  which  was 
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in  effect  a  probate  of  the  "will.  The  Supreme  Court  of  the  Uni- 
ted States  80  treated  it.  They  Bay,  "  That  question  is  closed 
by  the  decree  of  the  alcalde ;  that  decree  declares  the  will  to  be 
valid  and  subsisting,  and  decrees  its  execution.  We  are 
obliged  to  treat  this  decree  as  the  judicial  order  of  a  court  of 
competent  jurisdiction.  In  fact,  it  was  the  only  judicial  author- 
ity in  the  province  of  Louisiana,  except  the  governor."  JFbu- 
vergne  et  al,  v.  CiMj  of  New  Orleans  et  al.  (18  Howard,  471). 
Now,  it  is  an  historical  fact,  that  there  were  alcaldes  and  justi- 
ces of  the  peace  in  California.  The  paper  offered  in  evidence 
alludes  to  their  existence,  and  to  the  absence  of  two  alcaldes  at 
the  time  of  its  execution,  as  a  reason  for  their  non-attendance. 
"We  think  that,  although  there  may  have  been  no  probate  court, 
or  special  tribimal,  analogous  to  that  known  to  us,  still,  that 
neither  in  Califomia,  nor  in  any  coimtry  where  the  civil  law 
obtained,  there  was  not  some  connection  between  the  judicial 
authority  and  the  execution  of  wills. 

This  will  being  unprobated  under  the  laws  of  this  State,  for 
the  reasons  heretofore  stated,  and  not  having  been  proved 
before  any  judicial  authority  under  the  Mexican  law  existing 
at  the  time  it  was  executed,  the  inquiry  is,  how  is  it  to  be  con- 
sidered by  this  court. 

The  only  reason  assigned  for  the  repudiation  of  all  jurisdic- 
tion of  the  probate  of  wills,  by  the  ordinary  tribunals  of  justice 
is,  that  exclusive  jurisdiction  over  them  is  given  to  the  probate 
courts  by  statute.  "We  are  unable  to  detect  in  the  civil  juris- 
prudence the  delegation  of  exclusive  jurisdiction  over  the  pro- 
bate of  wills,  to  one  tribunal,  to  the  exclusion  of  all  others ;  nor 
can  we  find  any  time  within  which  the  will  is  invalidated  if  not 
proved.  There  is  a  requisition  under  the  Mexican  law,  that  a 
publication  of  a  will  shall  be  made  by  a  representation  to  a 
judge,  within  one  m6nth  after  the  date  of  the  testator's  death. 
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But  suppose  this  requisition  to  be  applicable  to  both  kinds  of 
wills  known  to  the  Mexican  law,  "  secret  and  open,"  the  failure 
to  prove  the  will  does  not  avoid  it  under  that  law.  The  pro- 
vision of  the  law  requiring  the  publication  within  a  limited 
time,  seems  to  have  for  its  object  to  stimulate  the  executor  to 
prompt  action  in  the  proof  of  the  will ;  for  the  only  penalty 
prescribed,  is  the  forfeiture  of  the  legacy  or  bequest  left  to  him 
by  the  will,  and  in  case  there  be  none,  he  is  liable  for  the 
damages  incurred  by  his  neglect. 

What,  under  the  common  law,  is  the  position  of  a  party 
claiming  under  an  unprobated  wiU?  It  certainly  conveys 
an  interest  to  him,  which  he  should  be  permitted  to  vindi- 
cate. 

In  E»  parte  FvUer  (2  Story,  832),  the  learned  judge  asks, 
in  referring  to  the  revised  statutes  of  Maine,  Do  they  make 
any  alteration  in  the  operation  of  the  common  law,  as  to 
probate  of  wills  ?  The  26th  section  of  one  of  the  statutes  of 
Maine  declared, — "  No  will  shall  be  effectual  to  pass  real  or 
personal  estate,  unless  it  shall  have  been  proved  and  allowed 
in  the  Probate  Court ;  and  the  probate  of  such  will  shall  be 
conclusive  as  to  the  due  execution  thereof." 

Judge  Story  comments  upon  that  legislation :  "  The  argu- 
ment is  (he  says)  that  under  this  clause  the  will  is  a  mere  nullity 
before  probate,  that  the  probate  gives  it  life  and  effect  from  that 
time,  and  not  retroactively.  It  appears  to  me  that  this  section 
is  merely  aflSrmative  of  the  law  as  it  antecedently  stood."  "The 
will  before  probate  is  in  no  just  juridical  sense  a  nullity."  "  The 
will  must  still  be  the  foundation  of  the  whole  title, — ^inchoate 
and  imperfect  if  you  please,  until  its  validity  is  ascertained  by 
the  probate, — ^but  still,  a  will  and  not  a  nullity."  "  The  probate 
ascertains  nothing  but  the  original  validity  of  the  will  as  such. 

The  act  of  the  testator  gives  it  life,  his  death  consummated  the 

17 
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title  deriv  atively  from  himself;  and  the  probate  only  ascertains 
that  the  instrument  in  fact  is  what  it  purports  on  its  face  to  be. 
It  might  as  well  be  said,  that  a  will  of  real  estate  at  the  com- 
mon law,  is  a  nullity  until  a  jury  has  ascertained  its  validity, 
whereas  the  verdict  ascertains  only  the  fact  that  the  title  under 
the  will  is  perfect;  because  it  was  executed  by  a  competent 
testator,  and  therefore  took  effect  by  relation  from  the  death  of 
the  testator." 

The  foundation,  then,  of  a  title  in  the  devisee  is  the  will ; 
the  probate  of  it  is  but  the  authentic  means  which  the  law 
provides  for  the  ascertainment  of  the  facts  which  prove  its 
validity.  Under  our  law,  the  exclusive  power  is  given  to  a 
special  jurisdiction  to  perpetuate  those  facts,  whose  final  action 
is  conclusive  on  all  other  tribunals.  This  statutory  reason  for 
the  exclusive  jurisdiction  of  the  Probate  Court  operates  to  so 
great  extent  that  in  the  case  of  Gaines  v.  Chew  (2  Howard, 
645),  it  is  said, ''  that  in  cases  of  fraud,  equity  has  a  concurrcnf 
jurisdiction  with  a  court  of  law ;  but  in  regard  to  a  will 
charged  to  have  been  obtained  by  fraud,  this  rule  does  not 
hold.  It  may  be  difficult  to  assign  any  very  satisfactory  reason 
for  this  exception ;  that  exclusive  jurisdiction  over  the  probate 
of  wills  is  vested  in  another  tribunal,  is  the  only  one  thcU  can  he 
given,^^  That  the  will  is  the  foundation  of  the  whole  title  of  the 
devisee — ^that  the  will  is  in  no  just  judicial  sense  a  nuUity — ^that 
its  existence  is  owing  to  the  living  act,  and  the  death,  of  the 
testator — ^that  the  acts  of  legislation  which  provide  for  their  pro- 
bate, are  acts  not  of  creation  but  merely  of  evidence, — are  not 
to  be  doubted.  This  document  could  not,  nor  can  be,  admitted 
to  probate  in  this  State  under  our  law ;  it  cannot  be  proved  by 

any  Mexican  functionary  in  this  State,  for  none  such  exists. 

• 

The  complainant,  therefore,  is  remediless  imless  proof  of  the 
execution  of  this  document,  now  offered,  is   admitted.    He 
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should  have  that  right.  In  the  case  of  Bagwell  v.  ElMott  (2 
Band.  195,  198,  199),  a  kindred  point  was  discussed.  That 
court,  after  deciding  that  the  act  of  the  legislature  of  Virginia 
had  vested  in  the  Probate  Court  of  that  State  jurisdiction 
generally  over  the  probate  of  wills  of  real  and  personal  estate, 
and  made  its  action  conclusive  proof  of  their  validity,  say — 

"  But,  it  does  not  follow  from  the  fact  that  it  was  necessary 
either  to  the  validity  of  the  will  of  a  real  or  personal  estate,  or 
that  no  other  proof  was  admissible  as  to  a  will  of  lands." 

"  Nor  does  the  recognition  of  an  authority  to  compel  the 
production  of  the  will,  or  the  direction  that  the  original  will 
shall  remain  amongst  the  records,  lead  to  the  inference,  that  a 
probate  was  necessary  to  the  validity  of  a  will  of  lands." 
Again,  they  say,  "  The  various  acts  on  the  subject  being  made 
only  to  provide  a  tribunal  for  granting  probates  in  this  country 
as  a  substitute  for  the  ecclesiastical  courts  in  England,  a  pro- 
bate was  not  necessary  here  but  for  the  purpose  for  which  it 
was  necessary  there,  to  wit,  to  enable  the  executor  to  sue ;  and 
that  for  all  other  purposes  without  probate  in  England  the  will 
was  valid ;  and  so  the  acts  of  the  legislature,  making  the  pro- 
bate of  the  will  conclusive  as  to  lands,  but  without  requiring 
such  probate  as  a  prerequisite  to  the  validity  of  the  will  as  to 
lands,  left  it,  if  not  proved,  to  the  Court  of  Probate,  to  have 
the  same  effect  as  if  the  acts  had  not  been  passed ;  that  is,  that 
the  effect  given  to  the  probate  of  the  will,  which  was  given  for 
the  benefit  of  those  claiming  under  it,  no  longer  existed.  If 
the  effect  of  the  acts  of  the  legislature  was  to  declare  the  will 
invalid  if  not  proved  in  a  court  of  probate,  then  those  acts,  in 
many  cases,  would  have  been  prejudicial  to  those  claiming  under 
the  will." 

"  The  only  effect  of  the  probate  is  to  afford  one  mode  of 
proof  that  the  will  is  genuine ;  but  the  mode  of  proof  allow- 
able before  these  statutes,  is  not  abolished  by  them, — ^that  is,  by 
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evidence  on  the  trial.  If  a  will  had  been  offered  for  probate 
and  rejected,  this  might  be  used  thereafter  as  the  decision  of  a 
competent  tribunal,  and  would  condemn  it  forever." 

If  it  be  admitted  that  the  law  which  prevailed  in  Cali- 
fornia when  the  will  offered  in  evidence  was  executed,  pre- 
scribed a  proceeding  for  the  proof  of  wills,  such  proof  could 
constitute  no  more  than  a  probate  under  our  law  would ;  unless 
some  law  of  Mexico  had  declared  them  void  without  such 
proof,  of  the  existence  of  which  this  court  is  not  apprised. 

After  the  fullest  consideration  the  court  has  been  able  to 
give  this  question,  it  is  arrived  at  the  conclusion,  that  the  evi- 
dence  offered  is  admissible,  and  that  the  complainant  may 
submit,  under  the  instructions  of  the  court,  the  evidence  on 
which  he  relies  to  prove  the  execution  of  the  document  offered 
as  the  will  of  Eliab  Grimes. 


The  evidence  objected  to  having  been  submitted  to  the 
jury,  which,  with  the  other  testimony,  occupied  several  days, 
the  following  instructions  were  given  to  the  jury. 

1.  A  will  executed  under  the  Mexican  government,  as  the  one 
in  controversy  was,  in  the  presence  of  only  two  witnesses,  was 
invalid ;  but  under  the  decision  of  the  Supreme  Court  of  this 
State,  desirous  to  conform  to  the  decisions  of  the  highest  State 
court  in  relation  to  the  law  which  regulates  the  transfer  of  real 
estate  within  the  limits  of  the  State,  I  instruct  you,  if  you 
shall  be  satisfied  from  the  testimony  that  a  usage  or  custom 
had  prevailed  in  California  uninterruptedly  for  the  space  of 
ten  years,  so  uniform  and  notorious  that  it  may  fairly  be  pre- 
sumed to  have  received  the  tacit  consent  of  the  country,  which 
authorized  the  execution  of  wills  in  the  presence  of  two  wit- 
nesses only,  the  clear  proof  of  the  existence  of  such  usage  will 
operate  a  repeal  of  the  previous  existing  law,  and  two  wit- 
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neeses  will  be  Bufficient.  If  such  proof  has  not  been  afforded, 
and  if  three  competent  witnesses  have  not  attested  the  codicil 
"  C!,"  given  in  evidence  in  this  case,  it  is  a  nullity. 

2.  The  witnesses  (whether  two  or  three)  must  be  competent. 
Should  you  be  satisfied  from  the  proofs  that  the  said  codicil 

"  C "  was  written  in  Spanish,  that  any  of  the  attesting  wit- 
nesses was  ignorant  of  that  language,  that  he  could  neither 
read  nor  speak  it ;  that  the  testator  was  unacquainted  with  it, 
and  could  not  understand  it  when  read,  or  that  neither  he 
nor  one  of  them  could  understand  the  disposition  of  the  pro- 
perty made  by  the  will,  and  no  sworn  interpretation  of  the  will 
was  made  to  them,  then  I  instruct  you  that  such  witness  or 
witnesses  cannot  be  considered  as  competent. 

3.  The  signature  of  each  and  every  witness,  and  of  the 
testator,  must  be  satisfactorily  established.  The  proof  of  one 
or  any  number  less  than  the  whole,  will  only  prove  that  so  far 
as  each  of  them  is  concerned,  it  is  well  executed ;  but  will  not 
tend  to  establish  the  document  as  a  will. 

4.  In  relation  to  the  verbal  declarations  of  the  testator,  they 
cannot  be  considered  as  competent  to  prove  the  execution  of 
the  will.  They  are  general  declarations,  the  truth  of  which 
comport  with  the  existence  of  any  will  other  than  that  in  con- 
troversy. These  declarations,  made  under  the  circumstances, 
are  proof  simply  of  the  existence  of  a  will. 

6.  If  the  signature  of  each  and  every  witness  of  the  number 
sufficient  be  proved,  and  the  signature  of  the  testator,  then  I 
instruct  you  the  satisfactory  proofs  of  those  facts  afford  evi- 
dence from  which  you  may  presume  a  due  execution  of  the 
codicil  ("  C  "),  in  the  absence  of  what  you  may  deem  counter- 
acting testimony. 

6.  That  this  presumption  is  sometimes  termed  *'  an  intend- 
ment,"  at  others  "  an  inference,"  it  is  in  fact  only  "  prima-facie  " 
proof,  and  exists  only  so  long  as  there  is  no  evidence  to  coun- 
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teract  it.  If,  therefore,  it  has  been  proved  to  your  satisfaction 
that  the  codicil  ("  C ")  was  written  in  the  Spanish  language, 
that  on  its  face  it  professes  to  be  executed  before  Mexican  func- 
tionaries, which  it  was  not,  that  one  or  more  of  the  witnesses 
did  not "  speak  "  or  "  read  "  the  Spanish  language,  that  the  testa- 
tor was  equally  ignorant  of  it,  that  no  other  proof  than  the  legal 
presumption  to  which  I  have  alluded  has  been  given  to  show  a 
communication  of  the  contents  of  the  will  had  been  made 
between  the  testator  and  the  witnesses, — ^then  I  instruct  you,  if 
these  facts  have  been  proved,  they  must  be  duly  considered  by 
you  ;  and  if,  in  view  of  all  the  other  testimony,  they  counteract 
the  presumption  arising  out  of  the  proof  of  the  signatures  of 
the  testator  and  witnesses, — ^in  that  case,  the  legal  presumption 
will  be  rebutted.  To  conclude,  if  the  facts  in  this  case  induce 
you  to  believe,  that  if  the  attesting  witnesses  were  alive  and 
present,  they  could  not  testify  to  the  dictation  or  nuncupation 
of  his  will  by  the  testator  to  the  witnesses,  or  that  it  was  read 
in  his  and  their  presence,  and  understood  by  them, — then  I 
instruct  you,  the  proof  made  at  this  trial  of  the  signatures  to 
the  document  ("C")  cannot  establish  it  as  the  last  will  of 
Eliab  Grimes.  On  the  contrary,  if  the  facts  of  the  case  do  not 
thus  influence  you,  the  presumption  to  which  I  have  alluded 
must  control  your  action. 

7.  The  codicil  ("  C '")  is  attested  by  one  Robert  T.  Ridley,  as 
syndic ;  such  office  under  the  Mexican  government,  being  a 
mere  ministerial  office  without  judicial  functions,  gave  him  no 
authority  to  authenticate  the  codicil.  His  act  as  an  official  act 
was  void ;  but  he  signed  with  the  declared  intention  to  testify 
to  the  contents  of  the  will ;  and  his  official  prefix  may  be  disre- 
garded, and  he  considered  as  one  of  the  witnesses. 

The  jury  returned  a  verdict  for  the  defendants. 

ffaU  McAUiater  (&  E,  M.  Gould^  for  plaintiflF. 
Crockett  &  Crittenden^  for  defendants. 
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BYRD  et  al.  v.  BADGER. 
Circuit  Courts  U.  S.j  Janua/ry  Term^  1858. 

IhBCHABGB  under  the  insolvent  law  of  a  State  cannot  be  pleaded  in  bar  of  an 

aetioo  on  a  foreign  contraet 
A,  a  cituen  and  resident  of  California,  through  his  agent  in  Boston  made  a  note 

to  B,  a  citizen  and  resident  of  Massachusetts,  payable  in  Boston : — 
Held,  that  in  such  case,  A  could  not  plead  his  discharge  in  California  under  the 

insolvent  law  of  that  State,  to  an  action  brought  bj  B  in  California. 


A  trial  by  jury  was  waived  by  the  parties,  and  the  case 
submitted  to  the  court  upon  the  law  and  facts,  as  disclosed  by 
the  pleadings.  The  facts  are  sufficiently  set  forth  in  the  opin- 
ion of  the  court. 

McAllister,  J. — ^The  pleadings  in  this  case  exhibit 
these  facts :  That  plaintiffs  are  citizens  of  the  State  of  New 
York,  and  were  residents  of  the  city  of  New  York  in  Sep- 
tember, 1856,  where  they  have  since  resided,  and  still  re- 
main; that  at  the  same  date,  the  defendant  was  a  citizen 
and  resident  of  the  State  of  California,  where  he  still  resides ; 
that  on  the  Ist  day  of  September,  1856,  the  defendant,  by  his 
attorney,  one  E.  Griffin,  made  and  delivered  to  the  plaintiffs 
his  promissory  note,  payable  eight  months  after  date,  to  their 
order,  for  seven  hundred  and  thirty-four  dollars.  The  note 
was  dated  at  Boston,  where  it  was  made,  and  where,  by  its 
terms,  it  was  made  payable.  The  answer  of  defendant  sets  up 
as  a  defense  to  the  action,  that  since  the  maturing  of  said  note 
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the  defendant  had  taken  the  benefit  of  the  insolvent  law  of 
this  State,  which  he  pleads  in  discharge  of  the  present 
action. 

The  question  is,  Does  the  fact  pleaded  constitute  a  bar  to 
the  action  of  plaintiffs?  The  plaintiffs  were  citizens  and 
residents  of  the  State  of  New  York,  and  the  defendant  was 
a  citizen  and  resident  of  the  State  of  California,  at  the  time 
of  the  making  of  the  contract ;  and  the  note  was  a  Massa- 
chusetts contract,  dated  and  made  payable  in  Boston. 

The  general  rule  is,  that  if  the  parties  to  a  contract  were, 
at  the  time  it  was  made,  citizens  and  residents  of  the  sover- 
eignty or  State  in  which  it  was  made,  and  it  is  to  be  performed 
or  discharged  under  the  law  of  that  State,  a  discharge  of  the 
debtor  in  that  State  will  bind  the  creditor,  and  bar  his  action 
in  any  other.  The  note  sued  on  is  not  within  the  operation  of 
the  general  rule ;  and  being  a  foreign  contract,  and  the  parties 
not  resident  at  the  time  it  was  made  in  the  State  where  it  was 
made,  it  comes  within  the  operation  of  the  principle  that  the 
insolvent  law  of  a  State  operates  intra-territorially,  and  cannot 
affect  foreign  and  extra-territorial  contracts.  It  is  only  neces- 
sary to  refer  to  a  few  of  the  decisions  to  show  the  practical 
application  of  this  principle. 

In  Boyle  v.  Zaoharie  (6  Peters,  635),  the  contracts  sued  on 
were  made  in  New  Orleans.  The  defendant,  being  a  resident 
of  the  State  of  Maryland,  entered  into  the  contracts  by  his 
agents  in  New  Orleans,  with  the  plaintiffs,  who  were  residents 
of  Louisiana.  On  an  action  brought  against  defendant  in 
Maryland,  it  was  held  that  the  contracts  were  Louisiana  con- 
tracts, and  the  discharge  of  defendant  under  the  law  of  Mary- 
land, constituted  no  defense  to  the  action. 

In  Cook  V.  Moffat  (5  Howard,  295),  it  was  decided  that 
notes  drawn  in  and  dated  at  Baltimore,  but  delivered  in  New 
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York,  in  payment  for  goods  purchased  there,  are  payable  in 
and  to  be  governed  by  the  laws  of  New  York.  The  insolvent 
law  of  Maryland,  it  was  said,  could  not  discharge  one  of  its 
own  citizens  from  a  contract  made  by  him  with  citizens  of 
another  State. 

In  Ogden  v.  Sa/unders  (12  Wheaton,  255),  Mr.  Justice 
Washington,  alluding  to  the  case  of  McMvUen  v.  McNid 
(4  Wheaton,  209),  says,  "  But  I  hold  the  principle  to  be  well 
established,  that  a  discharge  under  the  bankrupt-laws  of  one 
government  does  not  affect  contracts  made  or  to  be  executed 
under  another,  whether  the  law  be  prior  or  subsequent  in  the 
date  to  that  of  the  contract;  and  this  I  take  to  be  the  only 
point  really  decided  "  in  that  case. 

In  Fa/rmers  and  Ilechomicf  Bcmh  v.  Smith  (6  Wheaton, 
131),  it  is  stated  that  an  insolvent  act  which  discharged  the 
debtor  from  pre-existing  contracts  is  void ;  and  an  act  which 
operates  on  future  contracts  is  inapplicable  to  a  contract  made 
in  a  different  State,  at  whatever  time  it  may  have  been  entered 
into. 

The  court  having  had  the  case  committed  to  it  on  the  law 
and  facts,  finds  the  following  facts : 

First.  That  the  plaintiffs,  at  the  time  the  contract  sued  on 
was  made,  were  citizens  and  residents  of  the  State  of  Kew 
York. 

Second.  That  the  defendant,  being  at  the  time  a  citizen . 
and  resident  of  the  State  of  California,  by  his  attorney,  one  E. 
Griffin,  made  and  delivered  to  the  plaintiffs  a  promissory  note 
of  the  following  tenor : 

"  $734.  Boston,  September  1, 1856. 

"  Eight  months  after  date  I  promise  to  pay  to  the  order  of 
Byrd  &  Hall,    seven   hundred    and  thirty-four  dollars  and 
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ten  cents,  value  received,  payable  at  o£Sce,  15  East  Clinton 
Street. 

W.  G.  Badgeb, 

By  E.  Gbiffin,  Jr.,  AUy^ 

Third.  That,  subsequent  to  the  making  of  said  note,  de- 
fendant obtained  a  discharge  under  the  insolvent  act  of  this 
State. 

Wherefore  the  court  finds,  as  a  conclusion  of  law  from  the 
foregoing  facts,  there  is  due  froni  the  defendant  ta  the  plain- 
tiffs the  sum  of  seven  hundred  and  thirty-four  dollars,  with 
costs  of  suit.  And  that  the  matters  and  things  set  forth  in 
the  answer  of  defendant,  if  true  as  they  are  shown  and  set 
forth,  do  not  constitute  a  defense  to  this  action. 

W.  W.  Craney  for  plaintiffs. 

Crockett^  Baldwin  dk  Crittenden^  for  defendant. 
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Circuit  Courty  U.  8.  Janua/ry  Term^  1858. 

Wbebx  no  want  of  jurisdiction  is  patent  on  the  record,  the  proper  mode  of  avail- 
ing of  such  defect  is  by  plea. 

Where  a  plea  to  the  jurisdiction  is  interposed,  the  court  will  direct  an  argument 
of  the  plea  to  be  made  forthwith,  and  intermediately  direct  a  temporary 
injunction  to  issue  to  keep  the  parties  in  %tatu  quo  until  the  plea  is  disposed 
of. 

Where  proper  averments  are  made  in  the  bill  to  give  jurisdiction,  they  give 
prima  facte  jurisdiction  to  the  courts  and  enable  them  to  do  justice  between 
the  parties  in  cases  of  irremediable  mischief  by  the  issue  of  a  temporary 
injunction  until  the  plea  to  the  jurisdiction  has  been  disposed  o£ 


The  bill  in  this  case  was  filed  to  enjoin  the  working  of  a 
gold  mine. 

A  plea  to  the  jurisdiction  was  filed,  and  motion  for 
injunction  was  met  by  the  objection  that  the  court  had  no 
jurisdiction. 

Argument  of  plea  ordered  forthwith,  and  the  issue  of  fact 
given  to  the  jury. 

McAixisTEB,  J. — ^The  bill  in  this  case  was  filed  to  enjoin 
the  excavation  of  gold  from  land  alleged  to  be  the  property  of 
the  complainant.  The  bill  was  met  by  defendants  with  a  plea 
to  the  jurisdiction  of  the  court,  on '  the  ground  that  the  com- 
plainant  was  not  a  citizen  of  the  State  of  New  York,  as  alleged 
in  the  bill,  but  was  a  citizen  of  California  at  the  time ;  and 
that  therefore  the  complainant  could  not  sue  the  defendant, 
who  is  also  a  citizen  of  this  State,  in  this  court.  A  motion  was 
then  made  on  behalf  of  the  complainant,  for  the  issue  of  an 
injunction ;  which  was  resisted  upon  the  ground  that  pending 
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the  plea  to  the  jurisdiction,  the  court  could  take  no  further 
proceeding  in  the  cause.  To  enjoin  an  alleged  irreparable 
mischief  is  the  object  of  the  present  proceeding.  No  defect  of 
jurisdiction  appearing  on  the  record,  the  proper  mode  to  avail 
of  it  is  by  plea.  It  is  contended,  however,  that  the  filing  of 
the  plea  has  the  effect  of  arresting  all  further  proceedings  in 
this  court,  and  that  it  can  make  no  order  in  regard  to  the 
injunction  until  the  plea  is  disposed  of.  That  the  court  cannot 
graut  a  perpetual  injunction  or  hear  an  argument  upon  it,  is 
evident.  It  will  direct  an  immediate  argument  of  the  plea ; 
and  in  a  case  of  irreparable  mischief  alleged  and  not  denied, 
it  can  issue  a  temporary  injunction  to  stay  the  mischief  until 
the  obstacle  interposed  by  the  defendant's  plea  shall  be 
removed.  It  cannot  be  that,  assuming  the  fact  averred  in  the 
plea  may  be  true,  the  court  must  remain  passive  and  permit 
the  mischief  to  be  wrought,  because  its  jurisdiction  has  been 
questioned  ? 

The  case  is  simply  this :  The  complainant  in  his  bill  has 
made  the  proper  averments  of  citizenship  to  give  jurisdiction 
to  the  court.  So  far,  then,  as  the  record  is  concerned,  the 
jurisdiction  of  the  court  is  perfect.  The  effect  of  such  aver- 
ments is  to  im^SLTtj prima  fade^  jurisdiction;  and  it  is  incum- 
bent on  the  defendant  who  would  impeach  that  jurisdiction  for 
causes  dehors  the  record,  to  do  so  not  only  by  allegation  but 
proof.  Until  this  be  done,  the  prima-facie  jurisdiction  derived 
from  the  record  authorizes  the  court  to  retain  the  suit  in  such 
position  as  to  enable  it  to  preserve  the  rights  of  the  respective 
parties  in  stoitu  qtu>  until  the  intervening  obstacle  to  a  decision 
on  the  merits  is  disposed  of.  An  immediate  opportunity  will 
be  afforded  to  the  parties,  the  one  to  sustain,  the  other  to  falsify 
it.  The  issue,  arising  as  it  does  in  an  equity  suit,  might  be 
tried  by  the  court.  Such  seems  to  have  been  the  course  pnr- 
sued  in  the  case  of  Shelton  v.  Tiffin  and  otiiers  (6  Howard, 
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163).  But  as  it  is  within  the  power  of  the  court  to  inform  its 
conscience  by  the  verdict  of  a  jury,  the  facts  establishing  the 
citizenship  of  plaintiff  either  in  New  York  or  this  State,  will 
be  referred  to  a  jury.  Various  cases  have  been  cited;  all, 
however,  were  common  injunctions  in  which  pleas  or  demur- 
rers  were  filed.  Even  in  such,  the  court  have  always  speeded 
the  trial  of  the  issue  raised  by  the  demurrer  or  plea,  in  order 
to  promptly  reach  the  injunction. 

In  an  anonymous  case  (2  Atk.  113),  it  is  said,  "  Where 
defendant  has  put  in  his  plea  to  plaintiff's  bill,  the  plaintiff 
cannot  move  for  an  injunction  to  stay  defendant  from  pro- 
ceeding at  law  till  the  plea,  by  some  means  or  other,  is  removed 
out  of  the  way ;  all  that  the  plaintiff  can  do  is,  to  move  that 
the  plea  may  be  accelerated  ;  which  the  court  did." 

In  Cousins  v.  Smith  (13  Vesey,  166),  Lord  Erskine  plainly 
indicates,  he  would  have  removed  a  demwrrer^  under  similar 
circumstances,  by  ordering  it  to  be  argued  immediately. 

In  Hv/mphreys  v.  Hvmphreys  (3  P.  Wms.  895),  the  court 
said,  upon  motion  of  an  injunction  to  stay,  &c.,  after  a  plea 
put  in,  there  can  be  no  motion  for  an  injunction  ;  but,  at  the 
instance  of  the  plaintiff,  it  was  ordered  that  the  plea  should 
come  on  for  argument  the  next  day,  and  if  overruled  the  plain- 
tiff might  move  at  the  same  time  for  an  injunction. 

If,  therefore,  a  motion  shall  be  made  by  the  plaintiff  to 
accelerate  the  removal  of  the  plea^  the  court  will  direct  the 
immediate  trial  of  the  issue  raised  by  it.  If  no  immediate 
disposition  of  it  can  be  made,  it  will  issue  such  order  as  will 
maintain  the  parties  in  statu  qico  until  such  is  made. 

HaU  McAUister,  solicitor  for  complainant. 

Cook  (&  Fervner^  for  defendants. 

The  issae  of  citizenBhip  was  submitted  to  a  jury ;  who  having  returned  a 
▼erdict  in  favor  of  the  plaintiff,  the  foUowing  order  was  placed  upon  the  minutes 
of  the  court : — 
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Cmcurr  Coubt  of  the  United  States  for  the  Districts  of 
California. — ^Northern  District  of  said  State. 

John  C.  Fremont 

V. 

Merced  Mining  Co,  and  others. 

Whereas,  heretofore,  a  trial  was  had  in  above  action  in 
this  conrt,  on  the  law  side  thereof,  before  a  jury  impaneled 
for  said  trial,  on  the  14th,  15th,  16th  and  17th  days  of  June, 
1858,  upon  the  following  issue:  Whether  John  Charles  Fre- 
mont was  at  the  commencement  of  this  action,  viz.,  on  the  8th 
day  of  May,  1858,  a  citizen  of  the  State  of  California  ? 

And,  whereas,  the  plaintiff  and  defendants  appeared  bj 
their  respective  counsel,  and  evidence  was  adduced  by  both 
parties  in  reference  to  said  issue  at  said  trial ;  and,  whereas, 
the  said  issue  was  duly  submitted  to  the  jury  so  impaneled  as 
aforesaid,  and  thereafter  said  jury  did  render  a  verdict  in  the 
words  and  figures  following,  namely : 

"  The  jury  in  this  case  unanimously  agree  that  John  Charles 
Fremont  was  not,  at  the  commencement  of  this  suit,  on  the 
8th  May,  1858,  a  citizen  of  the  State  of  California." 

"  San  Francisco,  June  17, 1858." 

Now,  I  do  hereby  certify  that  said  verdict  was  found  as 
aforesaid ;  and  I  further  certify  it  is  satisfactory  to  me. 

M.  HALL  McAllister, 

Circuit  Judge,  Circuit  Court,  U.,S.,  for  Dist.  Calif. 
San  Francisco,  June  18, 1858. 
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THE  UNITED  STATES  OF  AMEKICA  v.  PARROTT  et  al. 
Circuit    Courts    U,  S.,    July    Term^    1858. 

On  a  motion  for  ii^  unction  to  enjoin  waste,  the  complainant  cannot,  on  bill  and 

answer,  read  affidavits  in  support  of  his  title. 
The  general  rule  is,  that  all  persons  interested  in  the  object  of  the  bill,  are  proper 

parties.    There  are  qualifications  to  this  rule;  and  the  court  will  not  suflfer  it 

to  be  so  applied  as  to  defeat  the  purposes  of  justice. 
On  a  motion  to  dissolye  an  injunction,  matters  set  up  by  way  of  avoidance  in  the 

answer  responsiye  to  the  bill,  should  be  deemed,  on  such  motion,  equivalent 

to  an  affidavit  by  the  defendant    Such  matters^  on  the  final  hearing,  must  be 

proved  by  the  defendant 
The  jurisdiction  of  this  court  is  limited  to  certain  persons  and  matters,  but  within 

those  limits  it  can  confer  a  remedy  when  a  plain,  adequate,  and  complete  one 

cannot  be  had  at  law.    In  the  exercise  of  its  equitj^  jurisdiction  within  those 

limits^  it  can  afford  relief  where  it  can  be  afforded  by  the  principles  of  the 

High  Court  of  Chancery  in  England. 
Injunction  may  issue  to  stay  irreparable  mischief  or  waste,  in  cases  of  disputed 

title. 
Where  the  answer  denies,  directly  and  positively  upon  personal  knowledge,  the 

allegations  of  the  bill,  it  "  denies  the  equity  of  the  bill,"  and,  acting  upon  it 

as  evidence,  the  injunction  will  be  dissolved  by  the  court.  In  the  absence  of 

extraordinary  circumstances. 
Query: — ^Whether,   in  a  case  of  irreparable  mischief,  the  court  will  permit 

affidavits  to  be  read  in  contradiction  to  positive  denials  of  the  answer  ? 
Where  fraud,  forgery,  and  ante-dating  are  distinctly  alleged  in  the  bill,  and  the 

only  denial  of  them  is  on  '*  information  and  belief,"  it  is  not  a  **  denial  of  the 

eqidty  of  the  bill,'*  and  cannot  arrest  the  issue  of  an  injunction,  or  authorize 

a  dissolution  of  it  if  one  has  been  granted. 
The  working  of  a  gold  mine  is  the  taking  away  the  substance  of  the  estate. 
Mere  insolvency,  if  inconsiderable,  would  not  g^ve  jurisdiction  to  the  court;  but 

where  the  amount  is  great,  and  the  inability  of  the  party  to  respond  is 

greatly  disproportioned  to  that  amount,  such  insolvency  would  be  an  element 

to  influence  the  action  of  the  court,  and  where  it  exists  is  proper  subject  for 

an  allegation  in  the  bill. 
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The  United  States  have  not  conveyed  or  dedicated  the  miDeraLs  in  the  public 

lands  to  individuals  or  the  public 
The  institution  of  an  action  at  common  law,  prior  to  the  exhibition  of  a  bill  in 

equity,  for  injunction,  is  the  general  rule ;  but  such  action  is  not  an  indifpen' 

table  prerequisite  in  all  oases. 
A  court  of  equity  will,  in  some  eases,  enjoin  against  the  removal  of  the  fruits  of 

past  waste. 


The  bill  in  this  case  is  filed  for  an  injunction,  and  the  ap- 
pointment of  a  receiver.  The  object  is  to  restrain  the  working 
of  a  quicksilver  mine,  known  as  the  "  New  Almaden,"  of  the 
alleged  value  of  $2,500,000,  and  from  which  defendants  are 
extracting  minerals  to  the  annual  value  of  $1,000,000.  It 
alleges  that  the  title  under  which  defendants  claim  to  hold  pos- 
session, is  derived  from  the  Mexican  government,  and  that  the 
same,  independently  of  all  other  defects,  is  forged  and  ante-dat^. 
That  defendants  have,  through  one  Andres  Castillero,  in  their 
own  behalf,  petitioned  the  board  of  land-commissioners  organ- 
ized under  the  act  of  congress  of  March  3,  1851,  for  a  confir- 
mation of  their  claim ;  which  application  is  now  pending  on 
appeal  before  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California.  The  bill  .prays  for  an  injunc- 
tion to  enjoin  the  destruction  of  the  mine  until  the  title  to  it  is 
determined  by  the  tribunals  to  which  its  adjudication  is  finally 

confided. 

> 

McAxLiSTEB,  J. — ^The  magnitude  of  the  interests  involved, 
the  novelty  of  this  case  in  some  of  its  features,  the  fact  that 
the  documentary  title  on  which  the  defendants  to  a  certain 
extent  rely,  was  obtained  from  Mexico  pending  the  war 
between  that  country  and  this,  a  few  weeks  prior  to  the  oecu- 
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pation  of  this  country  by  the  American  forces,  the  allegation 

that  Buch  documentary  title  was  procured  by  a  conspiracy  to 

defraud  the  United  States  and  was  forged  and  ante-dated, — are 

circumstances  which  have  invested  this  case  with  no  ordinary 

interest  outside  these  walls.    That  interest  has  been  reflected 

upon  those  who  have  appeared  in  court  as  the  representatives 

of  the  respective  parties,  as  evidenced  by  the  strenuous  and 

zealous  eflfbrts  which  have  been  made  by  the  respective  counsel. 

This  court  is  reminded  by  this  condition  of  things,  of  the 

remarks  of  Chief  Justice  Marshall,  in  Mitchd  and  others  v.  The 

United  States  (9  Peters,  723).    "  Though  the  hope  of  deciding 

causes  to  the  mutual  satisfaction  of  parties  would  be  chimerical, 

that  of  convincing  them  that  the  case  has  been  fully  and  fairly 

considered,  that  due  attention  has  been  given  to  the  arguments 

of  counsel,  and  that  the  best  judgment  of  the  court  has  been 

exercised  on  the  case,  may  be  sometimes  indulged.    Even  this  is 

not  always  attainable.    In  the  excitement  produced  by  ardent 

controversy,  gentlemen  view  the  same  object  through  such 

different  media  that  minds  not  unfrequently  receive  therefrom 

precisely  opposite  impressions.    The  court,  however,  must  see 

with  its  own  eyes,  and  exercise  its  own  judgment,  guided  by 

its  own  reason." 

The  present  proceeding  may  be  viewed  as  in  the  nature  of 
an  information  on  the  part  of  the  government  through  its  law- 
officer.  It  is  a  bill  filed  by  the  district  attorney  of  the  United 
States  in  their  behalf.  It  sets  out  the  title  of  the  United 
States  to  certain  premises ;  that  defendants  are  in  possession  of 
said  premises,  which  consists  of  a  mine  of  vast  value,  and  are 
extracting  its  minerals  to  an  amount  in  value  of  $1,000,000 
per  annum,  and  have  abstracted  already  minerals  to  the 
amount  of  $8,000,000.  It  charges  their  possession  to  be  torti- 
ous, and  that  the  title  under  which  defendants  hold  such  pos- 

18 
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session  was  forged,  false,  antedated,  and  fabricated  in  pursnance 
of  a  conspiracy  formed  to  cheat  and  defraud  the  United  States 
of  their  rights  to  the  said  property ;  that  defendants  have  filed 
a  petition  in  the  name  of  one  Andres  Castillero  to  the  board 
of  land-commissioners  under  the  act  of  congress  passed  3d 
March,  1851,  which  is  pending  on  appeal  before  the  District 
Court  of  the  United  States,  for  the  Northern  District  of  Cali- 
fornia, the  object  of  which  petition  is  to  obtain  from  the  United 
States  a  confirmation  of  the  title  which  they  pretend  to  hold 
from  the  Mexican  government.  It  further  alleges  that  defend- 
ants are  destroying  the  substance  of  the  mine,  that  they  are 
unable  to  respond  for  the  damages  which  have  abeady  accrued 
and  still  may  accrue,  and  prays  that  an  injunction  may  issue 
to  stay  the  waste  they  are  committing  and  threaten  to  commit, 
until  the  determination  of  the  title  by  the  tribunals  to  which 
the  adjudication  of  it  is  confided  by  law  shall  take  place,  and 
that  a  receiver  be  appointed  to  take  charge  of  the  property 
intermediately. 

This  bill  has  been  met  by  a  demurrer  and  an  answer. 
Double  pleading  in  a  court  of  equity  is  not  allowable ;  and  tlie 
answer  in  this  case  being  a  general  one,  overrules  the  demurrer 
upon  the  settled  doctrine  of  the  court.  Taylor  v.  Lviher  (2 
Sumner,  230.)  So  that  the  demurrer  may  be  dismissed  without 
further  observation,  and  the  case  stand  on  the  bill  and  answer. 

When  the  motion  for  injunction  was  made,  the  solicitors  for 
defendants  objected  to  any  affidavit  offered  by  complainants  as 
to  title.  It  was  agreed  that  such  affidavit  might  be  read,  and 
its  admissibility  argued  on  the  discussion  by  counsel  of  the 
merits,  and  decided  by  the  court  in  its  opinion.  Affidavits  for 
defendant  responsive  to  those  on  the  part  of  complainants  as  to 
title,  were  admitted  to  be  read,  subject  to  the  decision  which 
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should  be  made  by  the  court  on  the  admissibility  of  the  com- 
plainants' affidavits  to  title. 

This  motion  for  an  injunction  could  be  disposed  of  in  a 
comparatively  brief  time ;  but  the  objections  urged  against  the 
jurisdiction  of  the  court,  and  to  the  character  and  form  of  this 
proceeding,  have  been  numerous,  and  urged  with  so  much  zeal 
and  apparent  conviction  in  their  correctness,  that  it  is  proper 
that  special  notice  should  be  taken  of  them,  in  the  hope  of  con- 
vincing parties  that- the  court  has  "  fairly  considered  the  case, 
that  due  attention  has  been  given  to  the  arguments  of  coun- 
sel, and  that  the  best  judgment  of  the  court  has  been  exercised 
in  the  case." 

The  first  question,  then,  is  the  admissibility  of  affidavits  as 
to  title,  presented  by  defendants. 

The  right  of  the  plaintiff  to  read  affidavits  on  a  motion  for 
injunction  is  declared  to  be  a  well-settled  rule.  It  is  his  un- 
questionable right,  say  the  court  in  Kenslerv.  Clark  {1  Eichard- 
son,  620)  to  read  affidavits  on  an  application  for  an  injunction 
in  the  support  of  the  allegations  in  his  bill  before  the  coming  in 
of  the  answer;  and  as  constituting  a  part  of  his  case,  they  may 
be  read  on  any  subsequent  motion  to  perpetuate  or  dissolve  the 
injunction.  But  the  court  lays  down  the  rule  that  no  affidavits 
filed  subsequently  to  the  coming  in  of  the  answer  can  be  read, 
for  the  reason  it  was  calculated  to  surprise  the  defendant.  The 
only  exception  to  this  rule  of  the  right  of  plaintiff  is  to  be  found 
in  the  cases  of  waste  and  such  as  are  analogous,  for  the  purpose 
of  preventing  irreparable  mischief;  and  that  exception  limits 
the  affidavits  to  waste,  insolvency,  or  other  collateral  fact,  and 
does  not  permit  them  to  extend  to  the  question  of  title.  This 
exception  as  to  affidavits  as  to  title  was  asserted  by  Lord  Eldon 
in  Morpeth  v.  Jones  (19  Vesey,  350),  and  in  Norway  v.  Home 
{Ih.  167) ;  and  seems  to  be  recognized  by  the  text-writers,  by 
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the   case  cited  above  from   South  Carolina,  and  by  other 
decisions. 

Mr.  Justice  Story,  in  the  case  of  Poor  v,  Cwrleton  (3  Sum- 
ner, 70,  77),  has  intimated  his  doubts  as  to  the  existence  of  a 
good  reason  for  the  rule  which  denies  the  right  of  a  complain- 
ant to  read  affidavits  as  to  titlq,  in  a  case  of  irreparable  mis- 
chief;  and  the  remarks  of  the  learned  judge  upon  the  point  are 
entitled  to  much  consideration,  and  may  lead  hereafter  to  a 
qualification  of  the  rule.  The  proposition  for  which  he  con- 
tends is,  that  affidavits  to  title  should  upon  general  principles 
be  looked  to,  not  for  the  purpose  of  establishing  title,  but  to 
enable  the  court  to  see  if  probable  foundation  existed  to  believe 
that  the  complainant  may  establish  his  title  and  be  liable  inter- 
mediately to  irreparable  mjury. 

In  the  case  of  Tobin  v.  WalkinshaWy  decided  by  this  court,  it 
went  into  a  full  consideration  of  the  case  of  I^oor  v.  Carleton; 
and  inasmuch  as  the  point  was  not  directly  before  the  court  in 
that  case,  and  the  learned  judge  in  that  case  admitted  that  affi- 
davits to  title  were  only  to  be  looked  to  for  a  qualified  purpose, 
considering  too,  as  well  settled,  that  on  a  motion  for  an  injunc- 
tion a  court  of  equity  is  not  to  look  into  title,  this  court 
came  to  the  conclusion  it  would  be  better  to  adhere  to 
the  ancient  rule  until  qualified  by  some  authoritative  deci- 
sion directly  on  the  point.  The  court,  therefore,  decided  that 
affidavits  to  title  could  not  be  read.  The  law  announced  in 
that  case  must  be  applied  to  the  present,  and  so  much  of  the 
affidavits  of  plaintiff  in  this  case  as  goes  to  title  must  be  dis- 
carded by  the  court  in  the  adjudication  of  this  motion.  The 
affidavits  of  the  defendants,  which  were  admitted  to  be  read 
as  responsive  to  plaintiff^s  affidavits,  must  be  also  rejected.  As 
the  court  excludes  the  plaintiff's,  on  a  consideration  of  the 
question  of  their  admissibility,  which  by  consent  of  parties 
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when  they  were  read  was  reserved  for  its  decision,  the  affida- 
vits of  the  defendants  must  share  the  same  fate.  The  only 
ground  on  which  they  could  be  received  was,  that  they  were 
responsive  to  the  affidavits  of  complainant  as  to  title.  In  the 
absence  of  any  such,  no  rule  is  better  settled  than  that  de- 
fendants cannot  read  affidavits  to  support  their  answer.  (1 
Hoffman's  Ch.  P.,  360  ;  HobertsY.  Anderson^  2  Johns.  Ch.  R., 
202.)  In  the  language  of  Zord  Eldon^  in  Norway  v.  Bowe^ 
(19  Vesey,  157),  "The  title  must  be  taken  on  the  answer." 
The  case,  therefore,  is  to  be  discussed  on  the  pleadings — the 
allegations  in  the  bill  as  verified  by  the  affidavits  accompany- 
ing them,  exclusive  of  any  portion  of  them  which  go  to  title, 
and  the  denials  in  the  answer. 

A  preliminary  inquiry  is,  as  to  the  jurisdiction  of  the  court 
as  to  the  parties. 

The  decision  of  this  court  in  the  case  of  Tohi/n  v.  W(dkin- 
sha/w^  has  been  cited  as  an  authority  which  settles  the  question 
raised  in  favor  of  the  objection  taken  by  the  defendants'  coxm- 
sel  to  the  jurisdiction  of  this  court,  on  the  ground  of  want  of 
parties. 

A  reference  to  the  structure  of  the  bill  in  that  case  and  in 
this,  will  show  that,  whatever  may  have  been  the  language  of  the 
court  a/rguendo  in  that  case,  it  can  not  be  cited  as  an  authority 
in  the  present.  In  that  case,  it  was  alleged  that  defendants 
held  under  a  conveyance  from  one  Andres  Castillero.  There 
was  no  allegation  that  he  was  beyond  the  jurisdiction  of  this 
court,  nor  any  prayer  that  he  might  be  brought  into  court, 
should  he  at  any  time  come  within  the  reach  of  its  process.  It 
prayed  for  the  cancellation  of  deeds  in  the  hands  of  absent 
persons ;  it  prayed  for  an  account  of  all  the  profits  of  the  mine 
for  the  preceding  year,  and  for  a  perpetual  injunction.  By  the 
subsequent  pleadings  it  was  ascertained,  that  two  persons  resi- 
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dent  in  tliis  city,  within  tlie  jurisdiction  of  this  court,  equally 
interested  with  defendants,  were  not  made '  parties  to  the 
bill.  It  was  in  relation  to  such  a  bill  the  court  said,  "  But 
the  bill  asks,  that  an  account  of  profits  belonging  to  other  peo- 
ple be  taken,  and  title-deeds  to  property  in  which  those  other 
and  absent  persons  are  as  much  interested  and  to  a  larger  ex- 
tent than  the  defendants  themselves,  shall  be  canceled."  The 
court  further  said,  "  But  there  is  one  feature  in  this  case  which 
distinguishes  it  from  all  others.  It  is,  that  two  absent  persons 
(Parrott  and  Bolton),  whose  interests  would  be  affected  by  a 
decree,  are  residents  of  this  city,  and  within  the  reach  of  the 
process  of  this  court.  But  if  by  bringing  them  before  the  court, 
this  case  would  be  beyond  the  jurisdiction  of  this  court,  can 
the  court  by  indirection  adjudicate  upon  their  rights,  and  thus 
do  indirectly  what  it  could  not  do  directly  ?" 

Now,  the  present  bill  makes  all  persons  in  interest,  within 
the  reach  of  the  process  of  the  court,  parties  to  the  bill.  It 
alleges,  that  certain  persons  who  are  absent  from  this  State 
hold  possession  of  the  mine,  by  the  defendants  as  their  agents, 
and  prays,  if  they  come  within  the  jurisdiction  of  this  court, 
they  may  be  made  parties.  It  asks  for  the  delivery  and  can- 
cellation of  no  deeds,  nor  any  account  of  profits.  It  asks 
from  the  defendants  the  value  of  the  ore  extracted  and  car- 
ried away  by  either  of  them,  or  by  any  other  person  with 

■ 

license  and  consent  of  them,  or  either  of  them,  while  in  pos- 
session, as  alleged  wrongdoers,  of  the  premises. 

It  alleges,  that  under  the  act  of  3d  March,  1851,  entitled 
^^An  act  to  ascertain  and  settle  private  land-claims  in  the 
State  of  California,"  a  petition  in  conformity  with  the  pro- 
visions of  that  act  has  been  submitted  to  the  board  of 
land-commissioners  in  the  name  of  one  Andres  Castillero,  for 
and  in  behalf  of  defendants,  asking  for  a  confirmation  of  the 
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claim  to  the  premises  in  dispute  held  under  a  Mexican  title ; 
which  proceeding  is  pending  on  appeal  before  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Califor- 
nia, before  which  tribunal  the  alleged  title  of  the  premises  is 
now  awaiting  adjudication.  The  bill  prays  for  an  injunction 
to  enjoin  the  destruction  of  the  premises  before  the  termination 
of  that  adjudication. 

The  averment  of  the  answer  which  raises  the  objection  to 
the  jurisdiction  is,  that  certain  persons  resident  in  foreign 
countries  are  associated  with  defendants,  and  the  names  of 
some  of  them  are  unknown.  The  lands  and  mine  are  admitted 
to  be  in  possession  of  the  agents  of  the  company  of  which  the 
said  non-residents  are  parties.  The  question  presented  is, 
whether  where  the  parties  are  prosecuting  a  claim  in  the 
District  Court  by  their  attorneys,  and  holding  possession  and 
enjoying  the  proceeds  of  the  premises  by  their  agents,  the 
court  has  the  power  to  protect  the  property,  or  is  deprived  of 
that  power  because  some  of  the  parties  are  without  the  juris- 
diction of  the  court. 

The  affirmative  of  this  proposition,  if  sustained,  would  be 
attended  with  singular  results.  It  would  only  be  necessary  for 
parties  to  associate  themselves  with  foreign  parties  who  were 
beyond  the  process  of  this  court,  and  entire  exclusion  from  any 
equitable  relief  required  by  otliers  who  may  have  rights  to 
or  claims  on  the  property  in  their  possession,  would  be  the 
result. 

The  general  rule  in  a  court  of  equity  is,  that  all  persons 
who  are  interested  in  the  object  of  the  bill  are  necessary  and 
proper  parties.  There  are  exceptions  to  this  rule,  which  are 
governed  by  one  and  the  same  principle,  which  is — as  the 
object  of  the  general  rule  is — to  accomplish  the  purposes  of 
justice  between  all  the  parties  in  interest;  and  it  is  a  rule 
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founded  in  8ome  Bort  upon  public  convenience  and  policy, 
rather  than  upon  positive  municipal  or  general  jurisprudence. 
Courts  of  equity  will  not  suffer  it  to  be  so  applied  as  to  defeat 
the  very  purposes  of  justice,  if  they  can  dispose  of  the  merits 
of  the  case  before  them  without  prejudice  to  the  rights  of  other 
persons  who  are  not  parties,  or  if  the  circumstances  of  the  case 
render  the  application  of  the  rule  impracticable.  (Story's  Eq. 
PL,  §  77.)  The  first  exception  to  the  rule  stated  by  Judge 
Story  is  founded  upon  the  utter  impracticability  of  making  the 
necessary  or  proper  parties,  by  reason  of  their  being  beyond 
the  process  of  the  court.  {Ihid.  §  79.)  This  ground  of  excep- 
tion is  peculiarly  applicable  to  suits  in  equity  in  the  courts  of 
the  United  States.  If,  therefore,  this  rule  as  to  parties  were 
of  universal  application,  many  suits  in  those  courts  would  be 
incapable  of  being  sustained  therein ;  and  Judge  Story  states 
that  the  general  rule  in  the  courts  of  the  United  States,  is  to 
dispense,  if  consistently  with  the  merits  of  a  case  it  can 
possibly  be  done,  with  all  parties  over  whom  the  court  would 
not  possess  jurisdiction.    {Und.  §  79.) 

Parties  to  bills  are  divided  into  three  classes — nominal, 
necessary,  and  indispensable. 

The  act  of  congress  of  28th  February,  1839  (5  U.  S. 
Statutes,  321),  and  the  4:7th  rule  of  equity  of  the  Circuit 
Courts  of  the  United  States,  were  enacted  to  remove  the  disa- 
bility alluded  to  by  Judge  Story,  in  the  Circuit  Courts,  in  the 
administration  of  justice,  where  some  of  the  parties  were 
beyond  the  jurisdiction  of  the  court.  The  judicial  construc- 
tion placed  upon  those  enactments  is,  that  they  have  dispensed 
with  the  duty  of  making  nominal  or  necessary  parties  where  it 
is  impracticable  to  do  so  by  reason  of  their  being  beyond  the 
reach  of  the  process  of  the  court ;  but  the  presence  of  an  indis- 
pensable party  is  as  necessary  to  the  jurisdiction  of  the  court 
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as  it  was  before  the  enactment  of  the  rule  and  the  law,  Tlie 
presence  of  an  indispensable  party  is  demanded  by  the  consi- 
deration that  no  court  of  equity,  however  general  its  jurisdic- 
tion, can  adjudicate  directly  upon  the  rights  of  a  party  unless 
he  is  actually  or  constructively  present.  (12  Wheaton,  194.) 
The  absent  parties  are  undoubtedly  necessary  parties,  and  had 
they  been  within  reach  of  the  process  of  this  court,  must  have 
been  made  parties  to  the  record.  But  are  they,  under  the 
circumstances,  so  indispensable  as  parties,  as  to  prevent  any 
decree  by  this  court. 

In  this  case  it  is  alleged  in  the  bill,  that  certain  parties 
reside  out  of  the  jurisdiction  of  this  court ;  and  it  prays  that 
they  may  be  made  parties  whenever  they  shall  be  found 
within  its  jurisdiction,  in  conformity  with  the  22d  rule  of 
equity.  The  answer  admits  that  they  reside  beyond  the  juris- 
diction of  the  court,  and  the  names  of  some  of  them  are  un- 
kno'win  to  defendants.  It  admits  the  possession  of  the  property 
by  the  agents  of  those  absent  parties,  which  agents  are  made 
parties  to  this  bill.  The  same  parties  are  in  the  District  Court 
prosecuting  a  claim  to  the  same  property  in  the  name  of 
Andres  Castillero  against  the  plaintiffs.  No  act  is  required  to 
be  done  by  these  parties.  They  are  before  the  District  Court, 
where  their  rights  in  the  property  are  to  be  adjudicated.  ISTot 
actually,  they  are  constructively  present  on  this  motion. 

In  the  case  of  Oshom  v.  United  States  Bank  (9  Wheaton, 
738),  the  bill  was  against,  and  the  decree  was  rendered  against, 
an  individual  who  was  the  agent  of  another,  who  was  not  a 
party  to  the  bill,  being  a  sovereign  State,  and  who  could  not 
be  made  a  party.  The  objection  in  that  case  was,  that  as  the 
real  party  cannot  be  brought  before  the  court,  a  suit  could  not 
be  sustained  against  the  agents  of  that  party.  "  Why,"  ask 
the  court,  p.  843,  "  may  not  it  [this  court]  restrain  him  from  the 
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commission  of  a  wrong  which  it  would  pmiish  him  for  com- 
mitting ? "  The  case  of  Oabom  v.  United  States  Bank  was  a 
demand  for  money  of  the  principal  in  the  hands  of  an  agent, 
which  belonged  to  a  principal  not  a  party  to  the  record.  Hence, 
this  court  in  its  opinion  in  the  case  of  Tdbin  v.  WaXkinshaw^  in 
commenting  on  that,  stated  as  one  of  the  grounds  of  difference 
that  in  the  case  of  Tdbin  v.  Walhinshaw  "  there  is  no  question 
of  principal  and  agent  in  this  case." 

There  would  seem  to  be  no  reason  to  restrain  the  court 
from  acting,  for  want  of  parties.    To  do  so  in  this  case,  would 
be  a  denial  of  justice.      The  parties,  while  using  another 
judicial  tribunal  for  the  confirmation  of  their  alleged  title, 
would  be  enabled  by  reason  of  the  absence  of  some  of  them 
without  the  jurisdiction,  to  bar  the  party  against  whom  they 
are  prosecuting  their  claim  to  the  property,  from  the  interposi- 
tion of  this  court  to  preserve  and  protect  that  property  pending 
such  prosecution.    The  foreign  parties  would  thus  be  making 
use  of  an  American  tribunal  to  enforce  their  claim,  while  they 
availed  themselves  of  their  absence  to  preclude  the  complain- 
ants from  a  right  to  which  the  humblest  individual  is  entided, 
— ^to  invoke  an  injunction  for  the  preservation  of  the  property ; 
for  only  to  that  extent  can  the  action  of  this  court  go. 

Judge  Story  lays  down  the  ordinary  rule  to  be,  that  where 
the  persons  who  are  out  of  the  jurisdiction  are  mere  passive 
objects  of  the  judgment  of  the  court,  or  their  rights  are  merely 
incidental  to  those  of  the  parties  before  the  court,  then,  inas- 
much as  a  complete  decree  may  be  obtained  without  them, 
they  may  be  dispensed  with.  K  such  absent  persons  are  to  be 
active  in  the  performance  and  execution  of  the  decree,  or  if 
they  have  rights  wholly  distinct  from  those  of  other  parties,  or 
if  the  decree  ought  to  be  pursued  against  them,  they  are  indis- 
pensable.   (Story  Eq.  PI.,  §  81.) 
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Speaking  of  a  defect  for  want  of  parties,  this  author  says, 
"In  many  instances  the  objection  will  be  fatal  to  the  whole 
suit.  In  others,  it  will  not  prevent  the  court  from  proceeding 
to  the  decision  of  other  questions  between  the  parties  actually 
before  it,  even  though  such  a  decision  may  incidentally  touch 
upon  or  question  the  rights  of  the  absent  parties."    {Ibid,) 

In  Smith  V.  The  Hibernian  Mine  Co,  (1  Sch.  &  Lefroy, 
238),  Lord  Eedesdale  says,  "  Tlie  ordinary  practice  of  courts  of 
equity  in  England,  when  one  party  is  out  of  the  jurisdiction, 
and  other  parties  within  it,  is  to  charge  the  fact  in  the  bill ;  and 
then  the  court  proceeds  against  the  other  parties,  notwithstand- 
ing he  is  not  before  it.  It  cannot  proceed  to  compel  him,  to 
do  any  act,  but  it  can  proceed  against  the  other  parties ;  and  if 
the  disposition  of  the  property  is  in  the  power  of  the  other 
parties,  the  court  may  act  upon  it."  I  remember  (says  the 
chancellor),  a  case  where  a  bill  was  filed  to  sell  an  estate  for 
payment  of  debts,  and  the  heir  at  law  who  was  entitled  to  the 
surplus  after  payment  of  debts,  was  out  of  the  jurisdiction. 
The  court  ordered  the  estate  to  be  sold  for  the  payment  of 
debts ;  the  heir^  [say  the  court]  might  file  a  bill  to  set  aside  the 
proceedings  if  they  were  erroneous. 

In  the  case  at  bar,  no  act  is  required  to  be  performed  by 
the  absent  parties  in  the  execution  of  the  decree ;  their  inter- 
ests are  incidental  only  to  those  of  defendants,  and  they  are 
passive  parties ;  the  possession  of  the  property  is  in  them  by 
their  agents.  They  may  come  into  this  court  at  any  time ; 
they  are,  in  the  name  of  CastiUero,  prosecuting  for  the  con- 
firmation of  their  claim  to  the  property  in  the  hands  of  their 
agents,  the  defendants. 

The  case  of  Coiron  v.  MiUaudon  (19  Howard,  113),  has 
been  cited  by  defendants'  solicitors.  In  that  case,  the  bill  was 
filed  to  set  aside  a  sale  of  property  on  the  ground  of  irregu- 
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larities  in  insolvent  proceedings.  K  the  sale  were  set  aside, 
the  defendants  would  have  been  enabled  to  recover  from  the 
creditors  who  had  received  their  money.  The  court  say,  "  The 
creditors,  therefore,  are  the  parties  chiefly  concerned  in  these 
proceedings,  and  as  it  respects  those  to  whom  the  proceeds  of 
the  estate  have  been  distributed,  they  are  directly  interested  in 
upholding  the  sale ;  for  if  it  is  set  aside,  and  the  proceedings 
declared  a  nullity,  they  would  be  liable  to  refund  the  share  of 
the  purchase-money  each  one  had  received  in  the  distribution." 

This  latter  case  simply  affirms  the  principle  announced  in 
Mallow  V.  Hinde  (12  Wheaton,  194),  and  in  Tdbin  v.  Widhinr 
shaw^  decided  by  this  court,  that  indispensable  parties,  as 
they  were  considered  in  those  cases  to  have  been,  could  not  be 
dispensed  with. 

We  cannot  consider  the  objection  to  the  jurisdiction  for  the 
want  of  parties  as  tenable. 

Whether  the  answer  should  be  regarded  on  this  motion 
more  than  an  affidavit,  is  the  next  question  which  has  been 
raised.  The  ancient  doctrine  may  be  as  contended  for  by  the 
solicitors  of  complainants ;  but  we  think  that  upon  the  ground 
of  reason  and  more  recent  authority,  all  direct  denials  in  the 
answer  responsive  to  the  allegations  of  the  biU,  and  not  mat- 
ters of  avoidance,  ought  to  have  the  effect  of  an  answer  as 
evidence  on  this  motion  as  on  a  final  hearing. 

On  a  motion  to  dissolve  an  injunction,  Mr.  Justice  Story 
says,  the  ground  of  "  dissolving  an  injunction  upon  a  full 
denial  by  the  answer  of  the  material  facts  is,  that  in  such  a 
case  the  court  gives  entire  credit  to  the  answer,  upon  the  com- 
mon rule  in  equity,  that  it  is  to  prevail,  if  responsive  to  the 
charges  of  the  bill,  until  it  is  overcome  by  the  testimony  of 
two  witnesses,  or  of  one  and  other  stringent  corroborative 
circumstances."    (3  Sumner,  7Y.) 
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It  18  evident,  then,  that  Judge  Story  considered  that  even 
on  a  motion  to  di^^solve  an  injunction,  the  same  effect  was 
to  be  given  to  the  answer  as  is  to  be  given  to  it  on  the 
hearing. 

As  to  the  effect  to  be  given  to  matters  set  up  in  the  answer 
by  way  of  avoidance,  there  has  been  some  conflict  of  authority. 
In  New  York,  South  Carolina  and  New  Jersey,  the  doctrine 
is  well  settled  that  matter  of  avoidance  set  out  in  the  answer 
responsive  to  the  allegations  in  the  bill,  are  to  be  considered  as 
equivalent  to  an  affidavit  on  a  motion  for  injunction.  In 
Maryland  and  Georgia,  a  contrary  doctrine  obtains.  In  the 
former  State  (3  Bland  Ch.  E.  162),  while  enforcing  their  view 
of  the  rule,  the  court  did  so  upon  a  single  authority  in  Bardis- 
ton's  Ch.  Eeports,  one  hundred  and  thirty  years  old ;  and  the 
Maryland  court  say,  "  that  the  rule  was  not  mentioned  in 
any  English  digest,  compilation,  or  book,  other  than  that 
book." 

The  court  in  Georgia  (1  Kelly,  7),  relied  solely  for  their 
construction  on  the  case  of  Hart  v.  Ten  Eyck  (2  Johns.  Ch. 
63).  But  the  decision  in  this  case  has  been  repeatedly  reversed 
in  New  York. 

As  to  the  effect  of  the  answer,  then,  in  this  case,  the  court 
considers  that,  on  this  motion,  the  denials  made  in  it  on  per- 
sonal knowledge,  direct  and  responsive  to  the  bill,  are  to 
receive  the  consideration  due  to  them  as  if  it  was  on  the  hear- 
ing, but  that  matters  set  up  by  way  of  avoidance  are  to  be 
received  as  affidavits. 

As  this  question  was  raised  at  the  bar,  it  is  deemed  proper 
to  dispose  of  it,  were  it  only  to  settle  the  practice  of  this  court 
in  view  of  the  conflict  of  authority  which  exists. 

The  next  subject  of  inquiry  is  the  objection  made  to  the 
jurisdiction  of  the  court,  by  reason  of  the  subject-matter.    It  is 
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urged  that  its  jurisdiction  is  special  and  limited,  and  does  not 
extend  its  aid  in  an  auxiliary  proceeding  to  a  court  not  governed 
by  the  principles  of  the  common  law.  That  this  proceeding  is 
auxiliary,  and  not  the  exercise  of  original  jurisdiction,  and  is 
dependent  upon  that  now  exercised  by  the  District  Court  under 
the  act  of  1851.  That  the  suit  must  be  depending  in  a  common- 
law  court,  and  between  the  same  parties ;  and  the  case  of  Clarke 
V.  Mdthewson  (12  Peters,  164),  and  that  of  Duvlwp  v.  Stetson 
(4  Mason,  349),  are  cited  to  sustain  these  propositions.  These 
cases  were  decided  upon  the  question  of  jurisdiction  as  to  the 
want  of  parties.  Nothing  was  before  the  court  as  to  jurisdiction 
as  to  the  subjeclrmatter.  It  had  been  decided  by  Judge  Story, 
(2  Sumner,  262, 268),  that  a  bill  of  revivor,  being  a  suit  between 
the  citizens  of  the  same  State,  the  court  had  no  jurisdiction. 
On  appeal  to  the  Supreme  Court  (in  12  Peters,  164),  they 
reversed  the  decision  of  the  court  below ;  and  all  that  was  deci- 
ded was  that  a  bill  of  revivor  was  not  an  original  bill,  but  a 
mere  continuation  of  it,  and  if  the  plaintiff  in  the  original  suit 
was  competent  to  sue  in  the  Circuit  Court,  his  administrator, 
though  a  citizen  of  the  same  State  with  defendant,  might 
revive  the  suit,  the  two  bills  being  considered  one  and  the 
same  case. 

The  case  cited  from  4  Mason,  360,  related  also  to  the  juris- 
diction as  to  parties,  the  point  being  whether  the  suit  could  be 
sustained,  the  defendant  being  a  citizen  of  Massachusetts,  and 
not  resident  in  Maine,  and  the  subpena  having  been  served 
upon  him  in  Massachusetts ;  and  the  decision  was,  that  injunc- 
tion would  be  issued  by  the  court  to  enjoin  a  judgment  obtained 
in  the  same  court,  although  the  original  plaintiff  is  a  citizen  of 
another  State,  and  this  upon  the  ground  that  the  inj[imction  bill 
was  part  of  the  original  bill.  The  court  cannot  consider  that 
these  cases,  which  were  decided  on  the  question  of  jurisdiction 
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under  sec.  11  of  the  judiciary  act,  have  any  bearing  on  the 
jurisdiction  as  to  subject-matter.  They  decide  that  an  injunc- 
tion-bill is  part  of  the  original  bill  it  seeks  to  enjoin,  and  that 
in  the  issue  of  it  the  court  is  not  in  the  exercise  of  original  juris- 
diction ;  and  they  predicate  the  same  decree  of  a  bill  of  revivor. 
But  what  is  the  jurisdiction  of  this  court  as  to  the  subject-matter, 
they  do  not  establish.  This  must  be  done  by  reference  to  the 
constitution,  acts  of  congress,  and  the  judicial  construction 
they  have  received. 

There  is  no  doubt  that  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States  is  limited  to  certain  persons  and  subjects, 
but  within  those  limits  is  the  same  in  every  State,  and  complete 
and  full. 

The  constitution  provides  (art.  3,  sec.  2),  that  the  judicial 
power  shall  extend  to  all  cases  in  law  or  equity  specified  there- 
in, among  which  are  enumerated  "  Controversies  to  which  the 
United  States  shall  be  a  party."  The  judiciary  act  of  1789, 
(1  U.  S.  Statutes,  78),  enacts,  that  the  Circuit  Courts  shall  have 
original  cognizance  with  the  courts  of  the  several  States,  of  all 
suits  at  common  law  and  in  equity,  where  the  matter  in  dispute 
exceeds  the  sum  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs  or  petitioners. 

By  the  act  organizing  this  court  (10  U.  S.  Statutes,  631),  it 
is  declared,  that  the  court  organized  thereby, "  shall  in  all  things 
have  and  exercise  the  same  jurisdiction  as  is  vested  in  the 
Circuit  Courts  of  the  United  States,  as  organized  under  existing 
laws." 

The  jurisdiction  of  the  Circuit  Courts  of  the  United  States, 
is  thus  summed  up  by  the  Supreme  Court  in  The  State  of  Penn- 
sylvania V.  The  Wheeling  Bridge  Gompa/ny^  (13  Howard,  563.) 
"  Chancery  jurisdiction  is  conferred  on  the  courts  of  the 
United  States,  with  the  limitation  that  suits  in  equity  shall  not 
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be  Bustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain^  adequate^  and  complete  remedy  maj  be 
had  at  law." 

The  Supreme  Court  has  placed  in  several  cases  a  judicial 
construction  upon  these  words.  In  Boyce  v.  Orwndy  (3  Peters, 
210),  they  say,  that  the  words  "  plain,  adequate,  and  complete" 
were  declaraiory,  making  no  alteration  in  the  rales  asto  eqni- 
table  remedies.  In  Hobinaon  v.  Campbdl  (3  Wheaton,  212), 
that  to  determine  the  signification  of  these  words,  resort  must 
be  had  to  the  principles  of  the  common  law  of  England,  and 
not  to  the  laws  of  the  State  where  the  court  sits ;  and  that  if 
the  State  law  has  given  a  legal  remedy  for  an  equitable  right, 
the  jurisdiction  of  the  Circuit  Court  is  not  affected ;  and  that  to 
har  a  suit  in  equity,  the  remedy  at  l4w  nvust  be  as  efficient  to 
the  ends  of  justice  and  its  complete  sjid  prompt  administration, 
as  the  remedy  in  equity.    (3  Peters,  210.) 

It  is  difficult  to  see  how,  under  the  constitution,  the  judi- 
ciary act,  and  the  judicial  constructions  given,  it  can  be  suc- 
cessfully urged  that  the  Circuit  Courts  within  the  limits 
prescribed  as  to  persons  and  subjects,  have  not  a  complete 
and  fuU  equity  jurisdiction. 

In  this  case  the  court  has  jurisdiction  as  to  parties,  because 
the  United  States  are  plaintiffs.  They  have  jurisdiction  of  the 
subject-matter  because  it  exceeds  the  amount  in  value  pre- 
scribed by  law,  and  because  there  is  no  ^'  plain,  adequate,  and 
complete  remedy  "  for  the  injury  complained  of.  Whether  in 
affording  the  relief,  they  exercise  original  or  auxiliary  jurisdic- 
tion, has  nothing  to  do  with  the  question,  unless  an  inquiry 
should  arise  where  a  party  whose  citizenship  does  not  entitle 
him  to  invoke  the  original  jurisdiction  of  the  federal  courts 
attempts  to  do  so.  The  jurisdiction  of  the  Circuit  Courts  of  the 
United  States  has  been  defined  by  the  Supreme  Court. 
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In  the  State  of  PermsyVoania  v.  The  WJieeUng  Bridge  (13 
Howard,  663),  the  Supreme  Court  say,  "  The  rules  of  the  High 
Court  of  Chancery  have  been  adopted  by  the  court*  of  the 
United  States,  and  there  is  no  other  limitation  to  the  exercise 
of  a  chancery  jurisdiction  by  these  courts,  except  the  value  of 
the  matter  in  controversy,  the  residence  or  character  of  the 
parties,  or  a  claim  which  arises  under  a  law  of  the  United 
States.  In  exercising  this  jurisdiction,  the  courts  of  the  Union 
are  not  limited  by  the  chancery  system  adopted  by  any  State, 
and  they  exercise  their  functions  in  a  State  where  no  court  of 
chancery  has  been  established.  The  usage  of  the  High  Court 
of  Chancery  in  England,  whenever  the  jurisdiction  is  exercised, 
governs  the  proceedings.  This  may  be  said  to  be  the  common 
law  of  the  country,  and  since  the  organization  of  the  govern- 
ment, has  been  observed.  Under  this  system,  where  relief  can 
be  given,  similar  relief  may  be  given  by  the  courts  of  the  Union." 

We  cannot,  therefore  consider  the  objection  to  the  juris- 
diction of  this  court  as  to  the  subject-matter  available.  In 
granting  the  relief  prayed  for,  it  has  all  the  powers  of  the 
English  Chancery. 

We  have  seen  that  within  the  limits  of  their  jurisdiction  as 
to  persons  and  subject-matter,  the  only  restriction  upon  their 
equity  powers  is,  that  there  be  no  plain  or  adequate  remedy  at 
law. 

Have  the  plaintiffs  such  complete  remedy  at  law  as  should 
bar  this  suit?  The  rule  is,  that  the  party  may  come  hito 
equity,  although  he  has  a  remedy  at  law :  if  such  remedy  be 
not  plain,  complete  and  adequate,  a  fortiori^  if  he  has  no  rem- 
edy at  law,  he  is  entitled  to  the  aid  of  a  court  of  equity.  The 
protection  of  the  mine  is  the  object  contemplated  by  this  bill ; 
the  preservation  of  its  substance,  until  the  title  to  it  is  ascer- 
tained by  the  tribimals  to  which  the  question  is  exclusively 
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confided,  is  the  prayer  of  the  bill.  That  tribunal  has  no  juris- 
diction as  to  waste  or  destructive  trespass.  The  title  is  the 
only  question  left  to  their  decision.  They  have  no  power  to 
save  the  property  from  destruction;  and  if  this  court  possess 
none,  complainants  are  without  remedy.  The  administration 
of  justice  can  neither  be  "  complete  nor  prompt." 

Stress  has  been  placed  upon  the  fact  that  previously  to  the 
institution  of  this  bill,  no  action  at  common  law  has  been  insti- 
tuted by  complainants.  It  is  urged  that  such  step  was  necessa- 
rily preliminary  to  the  filing  of  this  bill,  and  the  very  form 
of  the  action  is  prescribed.  Now  in  the  ordinary  course  of 
things,  where  one  claims  title  to  real  estate,  his  first  step 
ordinarily  is  to  enforce  his  claim  in  one  of  the  ordinary  courts 
of  justice,  in  the  form  of  an  action  of  trespass  to  try  title,  or 
one  of  ejectment.  The  limited  jurisdiction  of  a  court  of  law 
may  render  it  necessary  that  he  should  have  the  interposition 
of  a  court  of  equity  to  obtain  a  discovery  in  aid  of  his  common- 
law  suit ;  or  he  may  have  a  defense  equitable  in  character,  of 
which  he  could  not  avail  himself  in  a  court  of  law ;  or  the 
plaintiff  may  be  attempting  to  avail  himself  of  a  legal  title 
inequitably ;  and  in  many  other  instances  it  may  be  necessary 
to  invoke  the  jurisdiction  of  equity.  T^e  fact  that  a  party  has 
not  taken  this  usual  step  is  matter  of  suspicion,  and  clearly 
shows,  where  no  reasons  exist  for  the  omission,  the  want  of 
that  diligence  the  law  requires  from  parties  in  the  pursuit  of 
their  alleged  rights.  Hence,  we  find  frequent  allusions  in  the 
cases  to  the  fact  whether  the  party  has  instituted  his  action  at 
law  before  he  came  into  equity ;  and  in  a  certain  class  of  cases, 
the  courts  have  refused  to  interfere  when  an  action  at  law  has 
not  been  brought.  The  rule  is,  however,  by  no  means  imiver- 
sal.  That  the  institution  of  an  action  at  common  law  ia  an 
i/ndispensahle  pre-requisite  in  all  cases  to  the  institution  of  a 
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bill  for  an  injunction,  cannot  be  admitted.  No  case  has  been 
cited  which  has  made  the  omission  of  a  party  to  have  pre- 
viously instituted  a  suit  at  law,  the  sole  ground  for  refusing  an 
injunction,  where  fraud  was  alleged  and  irreparable  mischief 
the  injury  sought  to  be  remedied.  But  the  reasons  for  the 
ordinary  rule  do  not  exist  in  this  case ;  and  the  maxim  "  Ces- 
sante  raUone  cesaat  et  i^sa  Z^a?,"  must  apply. 

There  is  a  pending  litigation  between  complainants  and 
Andres  Castillero,  under  whom  defendants  claim,  and  in  whose 
name  they  are,  in  their  own  behalf  and  that  of  their  associates 
in  interest,  now  prosecuting  the  title  to  the  premises  in  dispute. 
To  protect  the  substance  of  that  property  pending  that  litiga- 
tion, is  the  object  of  this  bill.  The  objection  is,  that  such  liti- 
gation must  be  pending  in  a  particular  form,  and  in  a  court  of 
common  law.  We  do  not  consider  this  proposition  correct, 
and  the  cases  where  the  Courts  of  Chancery  in  England  have 
interposed  to  protect  property  in  litigation  in  the  Ecclesiastical 
Courts,  disaflSrm  that  doctrine.  To  these  we  shall  hereafter 
refer.  For  the  present  we  will  inquire  whether,  under  the 
peculiar  circumstances  of  this  case,  the  omission  of  the  com- 
plainants to  have  instituted  an  action  in  a  court  of  common 
law  to  try  title,  is  suflScient  to  defeat  the  present  application. 
It  is  true,  the  United  States  hold  a  legal  title  to  the  premises. 
Suppose  that,  counting  upon  that  title,  they  had  sued  for  the 
recovery  of  the  possession,  might  not  the  defendants  in  that 
Bnit  have  pleaded  to  the  action  the  act  of  congress  passed  3d 
March,  1851,  entitled  an  "  Act  to  ascertain  and  settle  the  private 
land-claims  in  the  State  of  California,"  and  their  proceedings 
under  it  pending  in  the  District  Court  ? 

By  that  act  the  United  States  are  bound  to  hold  their  title 
subservient  to  the  adjudication  of  special  tribunals,  with  rules 
of  decision  very  different  from  those  which  obtain  in  the  ordi- 
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nary  tribunals  of  the  country.  An  attempt  on  the  part  of  the 
United  States,  so  long  as  that  act  is  unrepealed,  to  avail  of  their 
legal  title  in  a  court  of  common  law,  woxdd  have  been  inequit- 
able and  unjust.  They  have  made  no  such  attempt.  They  do 
not  propose  to  do  so,  by  this  bill,  further  than  as  they  allege  it 
is  necessary,  in  order  to  preserve  the  property  until  the  ques- 
tion of  title  is  determined  as  provided  for  by  law.  The  fact 
that  they  have  made  their  title  dependent  upon  the  action  of 
special  tribunals,  and  thus  have  deprived  themselves  of  the 
right  to  enforce  it  at  common  law,  cannot  bar  them  from 
enforcing  their  equitable  right  to  prevent  the  destruction  of  the 
property,  on  the  ground  that  they  had  not  previously  to  their 
application  brought  an  action  at  common  law  to  enforce  that 
title. 

Another  objection  to  the  relief  prayed  for  is,  that  an  injunc- 
tion cannot  be  granted  to  enjoin  a  trespass  where  the  title 
is  disputed. 

In  a  case  of  mere  trespass,  or  a  technical  waste  where  the 
mischief  is  not  imminent,  where  no  equitable  circumstances 
appear,  and  no  fraud  alleged,  and  where  the  title  of  plaintiff  is 
disputed  in  the  manner  prescribed  by  law,  the  rule  is  correctly 
stated. 

Where  the  mischief  sought  to  be  protected  against  is  irre- 
parable and  imminent ;  where  the  bill  alleges  fraud  and  ante- 
dating in  the  execution  of  the  title-papers  set  up  by  the 
defendants,  and  their  genuineness  is  affirmed  only  on  informa- 
tion and  belief, — ^the  case  does  not  exist,  to  the  knowledge  of 
this  court,  where  the  rule  contended  for  is  to  be  literally 
applied.  No  one  of  the  cases  cited  by  the  solicitor  for  de- 
fendants reaches  this  case.  The  authorities  are  numerous. 
To  comment  upon  them  in  detail  would  be  an  unconscionable 
consumption  of  time. 
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The  strongest  case  cited  from  the  English  authorities  is  that 
of  PiUsworth  V.  Hopton  (6  Vesey,  51) ;  and  from  the  American, 
those  of  Storm  v.  Ma/rm  (4  Johns.  Ch.  21)  and  Perry  v.  Parker 
(1  Woodbury  &  Minot,  281). 

In  the  former  case,  the  lord  chancellor  said,  "  I  do  not 
recollect  that  the  court  ever  granted  an  injunction  under  any 
such  circumstances."  The  character  of  the  waste  is  not  men- 
tioned ;  and  his  Lordship  concluded  by  saying,  "  I  remember 
perfectly,  being  told  from  the  bench  very  early  in  my  life, 
that  if  the  plaintiff  filed  a  bill  for  an  account,  and  an  injunc- 
tion to  restrain  waste,  stating  that  the  defendant  claimed  by 
a  title  adverse  to  his,  he  stated  himself  out  of  court."  Now,  this 
parol  authority  which  his  Lordship  applied  to  that  case, 
decided  in  1801,  must  have  carried  back  his  memory  to  about 
the  middle  of  the  eighteenth  century.  Li  1837,  nearly  a  cen- 
tury afterwards,  Judge  Story  says,  "  Indeed,  there  are  numer- 
ous cases  which  show  the  gradual  meliorations  or  changes, 
often  silent  and  almost  unperceived,  which  have  been  intro- 
duced into  the  practice  of  the  courts  of  equity,  to  obviate  the 
inconveniences  which  experience  has  demonstrated,  and  to 
adapt  the  remedial  justice  of  these  courts  to  the  new  exigencies 
of  society."  The  learned  jurist  adverts  to  an  instance  by  way 
of  illustration;  and,  in  a  subsequent  part  of  his  opinion, 
aUndes  to  the  qualification  of  the  doctrine  which  existed,  that 
affidavits  could  not  be  read  in  support  of  the  title  of  the 
plaintiff,  which  is  contradicted  by  the  answer.  ^^  I  cannot  well 
gee,"  said  he,  "  why  the  court,  to  prevent  irreparable  mischief, 
may  not  look  to  affidavits  in  affirmance  of  the  plaintiff's  title, 
not  so  much  with  a  view  to  establish  that  title,  but  to  see 
whether  it  has  such  probable  foundation  in  the  present  stage 
of  the  cause,  as  to  entitle  the  plaintiff  to  be  protected  against 
irreparable  mischief,  if  upon  the  hearing  it  should  turn  out  to 
be  well  founded."    Judge  Story  has  alluded  to  the  proposition 
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laid  down  b  j  the  chancellor  in  the  case  of  PUlsworth  v.  JSToptan, 
and  Bays,  "  The  interference  of  courts  of  equity  in  restraint  of 
waste  may  have  been  originally  confined  to  cases  founded  in 
privity  of  title ;  and  for  the  plaintiff  to  state  a  case  in  which 
the  defendant  pretended  that  the  plaintiff  was  not  entitled  to 
the  estate,  or  in  which  the  defendant  was  asserted  to  claim 
under  the  adverse  right,  was  said  to  be  for  the  plaintiff  to  state 
himself  out  of  court.  But  at  present  the  courts  have  by 
insensible  degrees  enlarged  the  jurisdiction  to  reach  cases  of 
adverse  claims  and  rights  not  founded  on  privity,  as  for 
instance,  to  cases  of  trespass  with  irreparable  mischief." 
(Story's  Equity  Jurisprudence,  §  918.) 

In  PiUsworth  v.  Sopton,  it  is  also  to  be  observed  that  tiie 
plaintiff  had  failed  in  an  ejectment  suit  he  had  brought ;  and 
further,  there  was  no  equitable  circumstance  calling  for  the 
interposition  of  a  court  of  equity. 

In  the  second  case,  that  of  Storm  v.  Mann  (4  Johns.  Ch. 
21),  decided  in  1819,  cited  to  sustain  the  general  proposition  as 
to  dispute  of  title,  the  defendant  had  been  for  a  long  time,  and 
was  at  the  time,  in  possession ;  the  nature  of  the  waste  is  not 
stated,  and  no  special  ground  was  taken  for  equitable  relief, 
nor  any  explanation  made  for  the  delay.  The  principle 
asserted  in  this  case  is,  that  a  court  of  equity  will  not  inter- 
fere where  rights  are  properly  determinable  in  a  court  of  law 
where  an  adequate  remedy  can  be  found.  In  this  case,  the 
court  referred  to  the  case  of  PiUsworth  v.  Hoptorij  above 
referred  to,  as  an  authority  for  saying,  "  K  the  plaintiff  in  his 
bill  states  an  adverse  claim  in  the  defendant,  he  states  himself 
out  of  court."  We  have  seen  the  views  of  Judge  Story  on  this 
point ;  and  it  is  extraordinary  that  the  principle  ever  should 
have  been  asserted  in  any  case  in  such  general  terms,  that  a 
party  setting  forth  an  adverse  claim  in  the  bill  states  himself 
out  of  court. 
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There  are  few  casee  which  can  be  imagined  where  one 
enters  npon  land  and  exercises  acts  of  ownership,  that  he  can- 
not be  said  in  common  parlance  to  dispute  the  title  of  the 
owner  so  soon  as  he  is  known  to  him.  We  shall  see,  bj 
reference  to  authority,  that  no  such  principle  now  exists. 

The  last  American  case  cited,  is  that  of  Perry  v.  Pa/rker 
(1  Woodbury  &  Minot,  281).  The  bill  in  this  case  was  to 
enjoin  the  cutting  of  the  dam  and  gates  of  the  complainant ; 
and  Mr.  Justice  Woodbury,  after  noticing  the  cases  in  which 
injunction  has  been  refused  on  the  ground  of  the  right  being 
disputed,  says,  ^'  Some  cases  of  necessity,  where  the  danger  is 
great  and  the  injury  irreparable,  may  in  England  be  regarded 
as  exceptions ;"  and  he  refers  to  several  cases  decided  in  the 
high  court  of  chancery.  It  is  to  be  observed  that  in  this  case 
there  was  no  fraud  alleged,  no  irreparable  mischief  suggested? 
nor  other  equitable  circumstances.  The  judge,  in  the  absence 
of  them,  refused  the  injunction.  But  he  states,  after  alluding 
to  the  exceptions  in  England,  his  own  convictions  as  to  the  law. 
^^  And  I  am  inclined  to  hold,"  he  said,  ^'  that  a  mere  denial  of 
title  is  never  sufficient,  as  such  denial  may  be  made  for  delay 
and  mischief,  unless  as  before  remarked  it  is  accompanied  by 
circumstances  showing  it  to  be  in  good  faith."  K  a  denial  un- 
accompanied by  other  circumstances  is  never  sufficient,  it  seems 
that  a  denial  on  mere  "  information  and  belief"  as  in  this  case, 
of  the  charges  of  fraud,  forgery,  and  antedating  made  against 
the  documentary  title  of  defendants,  would  be  insufficient.  A 
careful  examination  of  all  the  authorities  cited  by  defendant 
only  show,  in  the  opinion  of  the  court,  that  in  the  case  of  com- 
mon trespass,  in  the  absence  of  equitable  circumstances,  an 
injunction  will  not  issue  if  the  title  of  plaintiff  is  disputed ; 
that  the  pendency  of  a  suit  is  not  of  itself  a  ground  for  the 
interference  of  a  court  of  equity ;  that  a  party  may  by  laches, 
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or  delay  unaccounted  for,  or  by  an  omission  to  bring  an  action 
at  law,  there  being  no  reason  for  the  omission,  deprive  him- 
self of  the  right  to  the  interposition  of  a  court  of  equity. 

There  is  no  one  of  those  cases  which  assert  that  a  party  by 
simply  disputing  plaintiff's  title  can  defeat  his  application,  in  a 
case  resembling  the  present. 

The  true  rule  will  be  found  by  referring  to  the  English  and 
American  authorities. 

That  decisions  directly  in  point,  on  either  side,  are  to  be 
found  to  eyery  part  of  this  case,  is  not  to  be  expected.  It  is 
novel  in  some  of  its  features.  But  a  new  case  does  not  create 
necessarily  a  new  principle.  C  J.  Marshall,  in  Osham  v.  Bank 
United  States  (9  Wheaton,  841),  stated,  ^'  The  appellants  admit 
that  injunctions  are  often  awarded  for  the  protection  of  par- 
ties in  the  enjoyment  of  a  franchise ;  but  deny  that  one  has 
ever  been  granted  in  such  a  case  as  this.  But,  although  the 
precise  case  may  never  have  occurred,  if  the  same  principle 
applies  the  same  remedy  ought  to  be  afforded." 

Principles  have  been  enunciated  both  in  England  and  this 
country,  the  application  of  which  will  dissipate  all  difficulty 
arising  from  the  novelty  of  this  case. 

Lord  Bedesdale,  than  whom  there  is  no  higher  authority, 
and  of  whom  the  court  say,  in  Boga/rd/ua  v.  Trinity  Church 
(4  Paige's  C5h.  196),  "His  opinion  upon  a  case  of  equity 
pleadings  is  always  esteemed  the  highest  authority,"  and  in 
England  where  his  treatise  is  received  by  the  whole  profes- 
sion, "  as  an  authoritative  standard  and  guide,"  is  clear  and 
foil  upon  this  point. 

This  author,  in  enumerating  the  general  objects  of  the 
jurisdiction  of  a  court  of  equity,  includes  the  following: 
1.  Where  the  principles  of  law  by  which  the  ordinary  courts 
are  guided,  give  a  right,  but  the  powers  of  those  courts  are 
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not  sufficient  to  afford  a  complete  remedy,  or  their  modes  of 
proceeding  are  inadequate  to  the  purpose.  2.  Where  the 
principles  of  law  by  which  the  ordinary  courts  are  guided, 
give  no  right,  but,  upon  the  principles  of  universal  justice,  the 
interference  of  the  judicial  power  is  necessary  to  prevent  a 
wrong,  and  the  positive  law  is  silent.  3.  To  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and  to  pre- 
serve property  in  danger  of  being  dissipated  or  destroyed  by 
those  to  whose  care  it  is  by  law  entrusted,  or  by  persons  hav- 
ing immediate  but  partial  interests.    (Mitford's  Ch.  PI.  111.) 

Again,  he  lays  down  the  rule  that,  ^'  pending  a  litigation, 
the  property  in  dispute  is  often  in  danger  of  being  lost  or 
injured,  and  in  such  cases  a  court  of  equity  will  interfere  to 
preserve  it,  if  the  powers  of  the  court  in  which  the  litigation 
IB  depending  are  insufficient  for  the  purpose." 

Thus,  during  a  suit  in  an  ecclesiastical  court,  for  adminis- 
tration of  the  effects  of  a  person  dead,  a  court  of  equity  will 
entertain  a  suit  for  the  mere  preservation  of  the  property  of 
the  deceased  till  the  litigation  is  determined,  although  the 
ecclesiastical  court,  by  granting  an  administration  jpenc^^  lUe^ 
wifl  provide  for  the  collection  of  the  effects.    {Ihid.  158.) 

In  Daniel's  Ch.  Practice,  it  is  stated,  that  ^^  an  injxmction 
will  be  granted  in  some  cases  where  the  parties  have  both  legal 
titles  and  legal  remedies,  but  irreparable  mischief  would  be 
done  unless  they  were  entitled  to  more  immediate  relief  than 
that  which  they  could  obtain  at  law ;  it  has  accordingly  been 
granted,  when  the  injunction  amounted  in  fact  to  an  injunc- 
tion to  stop  a  trespass ;  for  if  the  court  would  not  interfere 
against  a  trespasser,  he  might  go  on  by  repeated  acts  of  dam- 
age which  would  be  absolutely  irremediable." 

The  author  refers  to  Flarrumg^s  Case^  in  which  Lord  Thur- 
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low  refused  to  enjoin  a  mere  trespass  ;  but  subsequently 
changed  his  opinion,  on  the  ground  that  irreparable  mischief 
would  follow  his  refusal;  holding,  in  effect,  that  if  the  de- 
fendant was  using  the  substance  of  the  thing,  the  liberty  of 
bringing  an  action  was  not  the  only  remedy  to  which  in  equity 
he  was  entitled ;  and  the  author  concludes :  ''  The  same  principle 
has  been  acted  on  and  applied  without  scruple,  in  various  other 
decisions ;  for  unless  there  was  a  jurisdiction  to  prevent  destruc- 
tion or  irreparable  mischief,  there  would  be  a  great  want  of 
justice  in  the  country."    (3  Daniel's  Ch.  P.  1854.) 

The  foregoing  are  the  expositions  of  the  general  doctrine 
by  two  standard  text-writers ;  and  they  presuppose  that  the 
property  sought  to  be  protected  was  in  dispute. 

In  Poor  V.  Ca/rleton^  Mr.  Story  does  not  confine  himself 
to  the  question  of  title  as  raised  upon  the  pleadings,  but  is  of 
opinion  that  affidavits  as  to  title  ought,  on  general  principles,  to 
be  permitted  to  be  read.  Whence  the  necessity,  in  any  case, 
of  reading  affidavits  as  to  title  of  plaintiff,  unless  upon  the 
ground  that  such  title  has  been  disputed  ? 

The  authorities  which  exclude  affidavits  to  title  do  not  do 
so  upon  the  ground  that  defendant  has  disputed  the  title  of 
plaintiff,  but  because  the  court  has  no  jurisdiction  to  establish 
title  between  the  parties. 

In  The  United  States  v.  Oea/r  (3  Howard,  120),  the  de- 
fendant had  been  sued  in  two  actions,  at  law  and  in  equity,  and 
they  involved  his  right  to  a  tract  of  land  upon  which  there 
was  a  lead  mine.  The  first  was  an  action  of  trespass,  and  the 
second  a  bill  in  chancery  to  stay  waste,  on  the  equity  side. 
The  defendant  by  his  pleas  to  the  common-law  suit,  raised  the 
question  of  title.  The  same  question  was  raised  in  the  equity 
cause.    Both  cases  were  carried  up,  on  a  division  of  opinion 
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between  the  judges,  to  the  Supreme  Court.  Among  other 
questions  raised  in  the  equity  cause,  was  the  right  of  complain- 
ant to  an  injunction  ;  which  was  granted. 

In  Kender  v.  Clarh  (1  Rich.  617),  a  bill  was  filed  for  an 
injunction  to  restrain  from  waste  or  cutting  timber.  The 
defendant  insisted  in  his  answer  that  he  had  a  perfect  title  to 
the  premises,  and  set  it  out.  The  chancellor,  in  his  decree,  dis- 
cussed the  question  of  right,  and  decided  in  plaintiflPs  favor, 
and  ordered  an  injunction  to  issue.  On  an  appeal  (Chancellors 
Johnson,  Harper,  and  De  Saussure,  justices),  the  court  declined 
to  decree  on  the  question  of  title,  but  sustained  that  portion  of 
the  chancellor's  opinion  which  went  to  the  issue  of  an  injunc- 
tion. 

"  The  claim,"  said  Chancellor  De  Saussure,  "  of  both  parties 
to  the  title  was  set  forth  in  the  pleadings ;  and  the  chancellor 
on  the  circuit,  to  put  an  end  to  litigation  and  the  multiplicity 
of  suits,  made  a  decree  on  the  question  of  right. 

"  But,  as  this  court  is  unwilling  to  decide  on  the  question 
of  title,  which  is  pending  in  a  suit  at  law,  it  will  make  no 
decree  on  the  appeal  on  that  ground,  but  will  leave  the  parties 
to  the  litigation  of  the  title  to  the  court  of  law,  to  which  the 
court  remits  them."  The  court  confined  itself  to  the  appeal 
from  the  decree  of  the  chancellor  granting  an  injimction.  The 
appeal  was  made  on  the  ground,  that  in  a  case  of  trespass  no 
injunction  ought  to  be  granted.  Neither  the  chancellor  below 
nor  the  appellate  tribunal  considered,  that  the  right  of  complain- 
ant to  an  injunction  was  defeated  by  defendant  disputing  the 
title,  and  setting  up  in  his  answer  an  adverse  one.  The  Court 
of  Appeals  say  (De  Saussure  delivering  the  opinion),  "  On  a 
careful  examination,  I  concur  entirely  with  him,  in  directing 
an  injunction  to  be  issued  in  this  case.  He  has  placed  the 
interposition  of  the  court  for  the  protection  of  the  land  in  ques- 
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tion  from  irreparable  mischief,  on  the  true  grounds  ;  and  I  en. 
tirely  concur  with  him.  Nor  is  this  doctrine  and  practice  new 
in  England  or  in  this  country." 

The  court  cannot  believe,  in  view  of  the  foregoing  authori- 
ties, that  no  injxmction  can  in  any  case  be  granted  where  the 
title  is  disputed,  in  a  case  of  trespass  of  the  character  complained 
of  in  ;this  case. 

Thus  far  the  attention  of  the  court  has  been  limited  to  the 
objections  urged  by  defendant's  solicitors  to  the  jurisdiction  of 
the  court  and  the  mode  of  procedure.  The  remaining  question 
is  one  raised  by  one  of  the  grounds  of  defense  taken,  viz.  that 
the  defendants  are  protected  by  the  answer. 

Thi8  is  a  substantial  defense.  It  is  the  ordinary  question 
which  arises  on  a  motion  for  an  injunction,  or  to  dissolve  an 
injunction  (if  previously  granted),  on  biU  and  answer.  A  decis 
ion  of  it  covers  the  whole  merits  of  this  motion. 

When  an  answer  denies  directly  and  positively  from  per- 
sonal knowledge  the  material  allegations  of  the  bill,  it  ^'  denies 
the  equity  of  the  bill,"  and  the  court  is  boimd  to  consider  it  as 
evidence  to  which  entire  credit  is  to  be  given,  until  disproved 
by  two  witnesses,  or  one  with  stringent  corroborative  circum- 
stances. Acting  upon  it  as  such,  the  court,  in  the  absence  of 
extraordinary  circumstances,  will  dissolve  the  injunction  if 
previously  granted.  K,  on  the  contrary,  such  denials  are 
not  or  cannot  be  made,  they  will  consider  that  the  allega- 
tions of  the  bill  have  not  been  disproved.  The  rule  on  this 
point,  with  its  qualifications,  will  appear  by  reference  to  the 
authorities. 

The  general  rule  is,  that  an  injunction  is  to  be  dissolved 
when  an  answer  comes  in  and  denies  all  the  equity  of  the  bill. 
This  is  the  rule  in  ordinary  cases  ;  but,  to  use  the  words  of  Lord 
Eldon  in  dapham  v.  White  (8  Vesey,  36),  there  are  "  excepted 
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cages;"  such  are,  mismanagement  of  partnership  concerns, 
cases  of  waste  or  destructive  trespasses,  patent  cases,  and  cases 
of  irreparable  mischief.  But  even  in  those  cases  to  which  the 
general  rule  applies,  the  answer,  to  have  the  effect  of  dissolving 
the  injimction  or  preventing  its  issue,  must  be  specific  and 
positive. 

In  Poor  V.  Colleton  (3  Sumner,  77),  Judge  Story  says, 
"  But  supposing  the  doctrine  [which  he  by  no  means  admits] 
were  as  comprehensive  as  to  the  dissolving  an  injimction  on 
the  coming  in  of  the  answer  as  the  counsel  has  contended  for, 
the  question  occurs  whether  it  is  applicable  to  all  kinds  of 
answers  which  deny  the  whole  merits  of  the  bill,  or  whether  it 
is  applicable  to  such  answers  only  as  contain  statements  and 
denials  by  defendants  connusant  of  the  facts,  and  denying 
the  allegations  upon  their  own  personal  knowledge.  It  seems 
to  me  very  clear,  upon  principle,  that  it  applies  to  the  latter 
only." 

"The  ground  of  the  practice  of  dissolving  an  injunction 
upon  a  full  denial,  by  the  answer,  of  the  material  facts  is,  that 
in  such  a  case  the  court  gives  entire  credit  to  the  answer,  upon 
the  common  rule  in  equity  that  it  is  to  prevail,  if  responsive 
to  the  bill,  until  it  is  overcome  by  the  testimony  of  two  wit- 
nesses, or  of  xme  and  other  stringent  corroborative  circumstan- 
ces. But  it  would  certainly  be  an  evasion  of  the  principle  of 
the  rule,  if  we  were  to  say  that  a  mere  naked  denial,  by  a  party 
who  had  no  personal  knowledge  of  any  of  the  material  facts, 
were  to  receive  the  same  credit  as  if  the  denial  were  by  a  party 
possessing  actual  knowledge  of  them." 

"  In  the  latter  case  the  conscience  of  the  defendant  is  not 
at  all  sifted,  and  his  denial  must  be  founded  upon  his  ignorance 
of  the  facts,  and  merely  to  put  them  in  a  train  for  contestation 
and  due  proof  to  be  made  by  the  other  side."    The  learned 


302  CIRCUIT    COURT    OF    THE    UNITED    STATES 

The  United  States  of  America  v.  Panrott  et  al, 

judge  proceeds,  "  What  sort  of  evidence  can  that  be,  which 
consists  in  the  mere  negation  of  knowledge  by  the  party 
appealed  to?  Such  negation  affords  no  presumption  against 
the  plaintiff's  claims ;  but  merely  establishes  that  the  defend- 
ant has  no  personal  knowledge  to  aid  it,  or  disprove  it.  It  is 
upon  this  ground  that  it  has  been  held,  and  in  my  judgment 
very  properly  held,  that  if  the  answer  does  not  positively  deny 
the  material  facts,  or  the  denial  is  merely  from  information 
and  belief,  it  furnishes  no  ground  for  an  application  to  dissolve 
a  special  injunction."    (3  Sumner,  78.) 

Judge  Story  has  thus  compendiously  embodied  the  doctrine 
and  the  reason  for  its  existence.  His  remarks  were  made  on  a 
motion  for  the  dissolution  of  an  injunction  aft&i^  answer.  They 
apply  to  the  present  motion  for  an  injunction  after  answer; 
for  surely,  if  an  answer  does  not  so  deny  the  material  allega- 
tions of  the  bill  as  will  authorize  the  dissolution  of  an  injunc- 
tion, such  answer  will  not  prevent  the  issice  of  one  in  a  proper 
case. 

In  Cla/rKs  Ex.  v.  liiemsdyh  (9  Oranch,  160),  *the  court  say, 
^'  K  a  defendant  asserts  a  fact  (in  his  answer)  which  is  not  and 
cannot  be  within  his  own  knowledge,  the  nature  of  his  tes- 
timony cannot  be  changed  by  the  positiveness  of  his  asser- 
tion. The  strength  of  his  belief  may  have  betrayed  him  into  a 
mode  of  expression  of  which  he  was  not  fully  apprised. 
When  he  intended  to  utter  only  a  strong  conviction  of  the 
existence  of  a  particular  fact,  or  what  he  deemed  an  infallible 
deduction  from  the  facts  which  were  known  to  him,  he  may 
assert  that  belief  or  that  deduction  in  terms  which  convey  the 
idea  of  his  knowing  the  fact  itself.  Thus,  when  the  executors 
say,  that  John  Lines  Clark  never  gave  Benjamin  Munro 
authority  to  take  up  money  or  to  draw  bills ;  when  they  assert 
that  Kiemsdyk,  who  was  in  Batavia,  did  not  take  this  bill  on 
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the  credit  of  the  owners  of  the  Patterson,  but  on  the  sole 
credit  of  Benjamin  Munro,  they  assert  facts  which  cannot  be 
within  their  own  knowledge.  In  the  first  instance,  they  speak 
jfrom  helief;  in  the  last,  they  swear  to  a  dediLction  which  they 
make  from  the  admitted  fact  that  Munro  could  show  no  written 
authority.  "These  traits  in  the  character  of  the  testimony 
must  be  perceived  by  the  court,  and  must  be  allowed  their  due 
weight,  whether  the  evidence  be  given  in  the  form  of  an  answer 
or  deposition.  The  respondents  could  foimd  their  assertions 
'only  on  belief:  they  ought  so  to  have  expressed  them- 
selves; and  their  having,  perhaps  incautiously,  used  terms 
indicating  a  knowledge  of  what,  in  the  nature  of  things,  they 
could  not  know,  cannot  give  to  their  answer  more  effect  than 
it  would  have  been  entitled  to  had  they  been  more  cii'cum- 
spect  in  their  language." 

A  practical  illustration  of  this  doctrine,  as  applicable  to  an 
affidavit  on  a  motion  for  injunction,  is  to  be  found  in  the  case 
of  Dams  v.  Leo  (6  Vesey,  785),  in  which  Lord  Eldon  says — 
^^  There  is  no  positive  affidavit  in  this  case  that  the  will  was 
made,  under  which  the  plaintiff  is  next  tenant  for  life,  to  the 
defendant  Leo.  This  is  a  mere  hypothetical  title,  upon  the 
plaintiff's  inforrnation  and  helief  that  a  settlement  was  exe- 
cuted." It  is  to  be  borne  in  mind,  that  the  grounds  of 
defendant's  information  and  belief  were  set  forth  and  his  belief 
Bwom  to.  Has  Lordship,  however,  proceeded  and  said — 
^^  There  is  no  instance  of  an  injunction  in  such  a  case.  An 
affidavit  to  i/nformation  and  helief  is  nothing  in  this  sort  of 
case." 

In  Everly  v.  Rice  (3  Green  Ch.  R.,  553),  the  chancellor 
says,  referring  to  the  answer  in  that  case — "In  common 
charity  it  is  to  be  presumed,  that  this  general  denial  relates  to 
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a  written  agreement  or  deed  which  is  not  alleged  in  the  bill, 
or  else  that  it  is  predicated  of  the  defendant's  imfornuUion  and 
hdiefy  which  is  not  sufficient.  The  defendant  must  answer 
npon  his  own  knowledge^  and  not  upon  information  and  beUe/y 
otherwise  the  injunction  must  be  retained  till  the  final 
hearing." 

Nor  is  this  weU-settled  principle  affected  by  the  inability  of 
a  defendant  to  make  a  fuller  denial ;  for  the  reasons  given  for 
the  existence  of  it  are  unaffected  by  the  inability  of  a  defend- 
ant to  make  a  fuller  denial ;  and  for  the  simple  reason,  that  the 
existence  of  the  fact  alleged  by  complainant  is  unaffected  by 
the  ignorance  of  the  defendant  of  its  existence  or  the  sincerity 
of  his  belief  in  its  non-existence. 

In  Hoherts  v.  Anderson  (2  Johns.  Ch.  202),  the  bill  prayed 
for  an  injunction  staying  all  proceedings  on  a  judgment  in 
ejectment  which  had  been  obtained  against  the  complainant. 
Chancellor  Kent  stated,  "  The  only  point  is,  whether  the  two 
deeds  from  Griffith  to  Sarah  Johnson,  under  whom  the  defend- 
ants set  up  title,  were  fraudulent  and  void.  The  question  of 
fraud  was  not  tried;  and  from  the  history  of  the  ejectment  suit, 
as  stated  in  the  pleadings,  it  would  seem  that  it  could  not  be 
tried,  as  the  recovery  was  placed  entirely  on  the  ground  that 
the  defendant  at  law  was  tenant  to  the  new  defendants,  and  so 
concluded  from  setting  up  this  defense.  But  the  fraud  as 
charged,  is  a  proper  and  familiar  head  of  equity  jurisdiction, 
and  unless  the  answer  be  full  and  satisfactory,  the  injunction, 
if  right  in  the  first  instance,  ought  to  be  retained  until  the 
hearing.  All  the  denial  contained  in  the  answer  is,  that  the 
defendants  were  not  privy  to  any  fraud,  and  were  bona-fide 
purchasers,  under  a  judgment  and  execution  against  Sarah 
Johnson.    K  she  had  no  title,  they  had  none,  and  they  aver 
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that  they  believe  her  title  was  good,  because  they  do  not  know 
or  believe  that  the  conveyances  from  Griffith  to  her  were  fraud- 
ulent. This  is  leaving  the  question  of  fraud  as  unsettled  as 
before  the  answer  came  in. 

"  It  is  true,  the  defendants  may  have  given  all  the  denial  in 
their  power ;  but  the  fraud  may  exist  notwithstanding,  and  con- 
sistently with  their  ignorance  of  the  sincerity  of  their  belief. 
In  some  particular  cases,  the  court  will  continue  an  injunction 
though  the  defendant  hsis/ully  answered  the  equity  set  up." 

In  the  case  of  EverUy  v.  Rice^  the  following  is  cited  from 
the  language  of  Chancellor  Williamson,  in  the  case  of  Kinner- 
man  v.  Henry.  "  I  do  not  consider,"  said  he,  "  the  fraud  in 
this  case  as  sufficiently  denied  to  entitle  the  defendants  to  a 
dissolution  of  the  injunction  upon  the  ground  of  the  whole 
equity  of  the  bill  being  denied.  The  defendants  are  not 
charged  with  being  parties  or  privy  to  the  fraud ;"  nor  were 
they  so.  In  relation  to  them  the  chancellor  says,  "  All  they  could 
do,  or  which  they  have  done,  is  to  deny  all  knowledge  or  belief 
of  the  alleged  fraud.  The  answer  may  be  perfectly  true,  and 
yet  Johnson,  the  mortgagor,  guilty  of  the  fraud  imputed  to 
him,  and  the  complainant  entitled  to  relief  against  these  defend- 
ants. Such  an  answer  is  not  sufficient  denial  of  the  complmn- 
an£s  equity  to  entitle  the  defendants  to  a  dissolution  of  the 
injunction.^^ 

We  will  now  submit  to  the  principles  enunciated  in  the 
foregoing  authorities,  the  denials  of  the  answer  in  this  case. 
One  allegation  in  the  bill,  and  one  of  the  most  material,  is 
direct  and  positive.  It  enumerates  sundry  documents  consti- 
tuting a  part  of  the  documentary  title  of  defendants,  and 
expressly  charges,  that  all  and  singular  said  documents  in  re- 
lation to  said  Castillero's  claim  to  said  tract  of  land  and  cinna- 
bar mine  are  false,  frat^ident,  ante-dated  ojid  forged,  and  they 

20 
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have  all  and  singular  been  fraudulently  contrived  and  fabrica- 
ted since  the  right  of  property  and  possession  to  the  said  land 
and  mine  accrued  to  complainants,  with  intent  to  cheat  and 
defraud  the  United  States  out  of  the  property  and  possession 
of  said  land  and  mine. 

The  denial  of  the  defendants  as  to  the  forgery  of  the  docu- 
ments is  to  be  found  in  section  fourteenth  of  the  answer.  They 
say,  that  they  have  no  personal  knowledge  of  anything  said  or 
done  by  the  said  Castillero  in  or  about  his  said  representations 
to  the  Alcalde  Pico,  as  shown  in  his  letters,  copies  of  which 
are  exhibited  in  exhibits  "  A  "  and  "  B ; "  neither  have  they 
any  personal  knowledge  of  what  was  said  or  done  by  the  said 
alcalde,  when  he  gave  the  said  Castillero  possession  of  the 
mine  and  lands  around  it,  which  was  evidenced  by  the  vnitten 
instrument,  a  copy  of  which  is  exhibited,  marked  "  Exhibit  E  f 
nor  have  they  any  personal  knowledge  of  what  was  said  or 
done  by  Castillero,  or  the  Mexican  authorities,  in  and  about 
the  business  which  resulted  in  the  proposals,  contracts,  grants, 
and  official  correspondence  and  reports  which  appear  and  are 
shown  in  the  exhibits  annexed  to  this  answer,  being  '^  Exhibits 
G,  H,  J,  K,  L,  M,  N ; "  but  they  have  been  informed  and 
Idieve  that  the  said  documents  are  perfectly  genuine  and  fair, 
and  express  truly  the  matters  and  things  to  which  they  relate, 
and  were  made  at  the  times  of  their  respective  dates. 

Having  stated  their  want  of  personal  knowledge  of  the 
facts  covered  by  said  documents,  in  the  fifteenth  section  of  the 
answer,  the  defendants  aver  that,  to  the  best  of  their  know- 
ledge, information,  and  belief,  Castillero  did  present  to  said 
Alcalde  Pico  the  two  original  letters,  copies  of  which  are 
hereto  annexed,  marked  ^'  Exhibit  A  and  B,"  and  that  said 
letters  were  written  on  their  respective  dates ;  and  said  Pico 
did  put  the  said  Castillero  in  possession  of  the  mine  and  of 
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three  thousand  yaras  of  land  in  all  directions  measured  from 
the  mouth  of  the  said  mine,  in  the  month  of  December,  1845, 
and  that  all  the  matters  of  fact  recited  and  described  in  the 
said  instrument  signed  by  Pico,  Alcalde,  and  by  Antonio 
Suliol  and  Josfi  Noriega,  attesting  witnesses,  a  copy  of  which 
is  shown  in  "  Exhibit  E,"  are  truly  recited  therein  ;  and  in 
the  same  section,  the  defendants  Halleck  and  Barron  say,  and 
the  defendants  Parrott,  Bolton,  and  Young,  believe  it  to  be 
true,  that  they  (the  said  Halleck  and  Barron),  have  conversed 
with  the  said  Pico,  the  alcalde,  with  the  said  Antonio  Sufiol, 
and  with  Jos6  Fernandez,  who,  in  the  month  of  December, 
1845,  was  a  clerk  in  the  office  of  Pico,  Alcalde,  who  was 
present  on  the  ground  at  the  old  mouth  of  the  mine  when  the 
said  possession  was  given,  and  also  with  other  persons  who 
lived  in  and  about  the  pueblo  of  San  Jo66  in  1845  and  1846, 
and  who  knew  of  the  possession  of  said  mine  by  Castillero  as 
a  matter  of  general  notoriety ;  and  from  all  the  knowledge  and 
information  obtained  from  these  and  other  various  and  authen- 
tic sources,  which  information  was  positive  and  precise,  the 
defendants  are  convinced  and  believe  that  the  possession  of  the 
mine,  and  of  three  thousand  varas  of  land  measured  in  all 
directions  from  the  then  mouth  of  the  mine,  was  given  by  the 
said  Alcalde  Pico  to  the  said  Castillero,  in  the  month  of 
December,  A.  D.  1846,  as  set  forth  in  "  Exhibit  E."  And  this 
section  concludes  with  the  averment  that  to  "  the  best  of  their 
knowledge,  information,  and  belief,"  all  the  acts  and  things 
which  are  described  and  mentioned  in  the  original  documents, 
of  which  the  «  Exhibits  G,  H,  I,  K,  L,  M,  N,"  and  "  O,"  are 
copies,  did  really  take  place,  as  they  are  therein  set  forth,  and 
at  the  times  therein  specified,  and  that  all  the  said  documents 
are  genuine,  and  were  made  at  the  times  shown  in  their  respec- 
tive dates. 
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In  the  Bixteenth  section  of  the  answer,  William  E.  Barron 
avers,  and  the  defendants,  Halleck,  Young,  Parrott,  and  Bolton, 
believe  it  to  be  true,  that  in  the  month  of  May,  in  the  present 
year,  he  (the  said  William  E.  Barron),  was  informed  by  Segura, 
that  he,  Segura,  was  in  1846  President  of* the  "Junta  de 
Fomento,"  that  his  signature  to  the  various  "  Exhibits,"  when 
shown  to  him,  were  genuine,  and  also  declared  that  all  the 
titles  were  signed  by  the  persons  who  purport  to  sign  them, 
and  received  by  him ;  and  a  detailed  statement  by  him  is  made 
of  the  facts  connected  with  the  acts  of  the  said  Segura  in  con- 
nection with  the  title  of  Castillero. 

In  the  seventeenth  section  of  the  answer  a  similar  course 
is  pursued,  the  diflFerence  being  in  the  character  of  the  facts 
communicated  to  Mr.  Barron,  and  his  informant  on  this 
occasion  being  Manuel  Conto,  Secretary  of  "El  Fondo  de 
Mineria." 

In  the  eighteenth  section  of  the  answer  a  similar  statement 
is  made ;  the  only  difference  being  in  the  character  of  the  facts 
narrated ;  being  detailed  by  a  different  person,  Jose  Maria 
Duran,  who  stated  he  was  chief  clerk  of  the  ministry  of 
justice,  under  Becerra. 

In  the  nineteenth  section  of  the  answer,  similar  statements 
of  facts  are  made  upon  the  information  of  Castillo  Lanzas,  who 
was  a  Mexican  official  in  1846. 

In  the  twentieth  section,  the  information  was  received  by 
Mr.  Barron  from  one  Bias  Balcarcel,  who  in  1846  was  prefect 
of  the  National  College  of  Mining  in  Mexico. 

In  the  twenty-first  section  of  the  answer,  it  is  averred  that 
Barron  while  he  was  in  Mexico  inquired  in  the  various  offices 
of  the  government,  and  found  many  persons  who  remembered 
when  Castillero  was  in  Mexico  in  1846,  and  that  it  was  reported 
and  believed  that  he  discovered  a  quicksilver  mine  in  California, 
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and  that  he  was  then  engaged  in  making  some  contract  with 
government  in  relation  to  the  same ;  and  from  all  the  said 
Barron  could  learn,  he  is  perfectly  convinced  that  all  the 
matters  and  things  spoken  of  in  the  documents  copies  of  which 
appear  in  the  said  Exhibits  G,  H,  I,  K,  L,  M,  and  N,  are  truly 
related  in  said  documents,  and  that  all  the  said  documents  are 
genuine  and  were  made  at  the  time  they  purport  by  their  dates 
to  have  been  made. 

In  the  twentieth  section  of  the  answer,  all  the  defendants 
unite  in  the  averment  that  they  idieve  in  the  entire  truth  of 
all  the  imformaUon  received  as  aforesaid  by  the  said  Barron, 
and  from  all  said  information^  and  from  other  sources  of 
informMion^  that  all  the  matters  and  things  spoken  of  in  the 
documents  copies  of  which  appear  in  the  said  Exhibits  G,  H, 
I,  K,  L,  M,  and  N,  are  truly  related  in  said  documents,  and 
that  all  the  said  documents  are  genuine,  and  were  made  as 
they  purport  to  have  been  made  by  their  dates. 

The  last  section  which  alludes  to  that  part  of  the  bill  which 
charges  forgery  and  ante-dating,  is  the  twenty-third ;  which 
denies  generally  the  charges,  and  particularly  denies  that  any 
of  the  documents  copies  of  which  are  shown  in  the  Exhibits 
A,  B,  E,  G,  H,  I,  K,  L,  M,  N,  and  O,  are  false,  or  fraudulent, 
or  ante-dated,  or  forged,  &c.  ^ 

Most  of  that  portion  of  the  answer  which  responds  to  the 
allegations  of  forgery  and  ante-dating  of  the  muniments  of 
defendant's  title,  is  given  literally,  and  all  substantially  set 
out.  It  is  matter  elaborate  and  argumentative ;  but  does  not 
constitute  positive  and  distinct  denials,  which  the  law  requires 
in  an  answer  in  response  to  the  material  allegations  in  a  bill, 
in  order  to  influence  the  action  of  the  court  on  a  motion  for  an 
injunction  in  a  case  of  irreparable  mischief,  or  destructive 
trespass.    The  insertion  in  an  answer  of  such  denials  merely, 
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in  the  language  of  Judge  Story,  puts  them  in  a  train  for  con- 
testation and  proof  by  the  other  side.     (3  Sumner,  77). 

The  averment  of  the  genuineness  of  the  documents  alleged 
by  the  bill  to  be  forged  and  ante-dated,  is  founded  entirely  on 
'HnfarmcUion  cmd  belief ^^^  and  on  deductions  from  facts  of 
which  defendants  were  informed.  In  the  fourteenth  section  of 
the  answer  they  say,  they  have  no  personal  knowledge  of  any- 
thing said  or  done  by  Castillero  in  his  representations  to  the 
Alcalde  Pico,  as  shown  in  his  letters;  that  they  have  no 
personal  knowledge  of  what  was  said  or  done  by  the  alcalde 
when  he  gave  the  possession  of  said  mine  to  Castillero, 
evidenced  by  "  Exhibit  E ;"  nor  any  personal  knowledge  of 
what  was  said  or  done  by  Castillero  or  the  Mexican  author- 
ities about  the  business  which  resulted  in  the  documents,  grants, 
&c.,  which  are  shown  in  the  "Exhibits  G,  H,  I,  K,  L,  M,  ISf 
but,  they  say,  they  have  been  informed  and  believe  that  said 
documents  are  perfectly  genuine  and  express  truly  the  matters 
and  things  to  which  they  relate.  The  allegation  in  the  bill  is 
positive,  and  charges  that  these  very  documents,  or  rather 
their  supposed  originals,  were  fraudulent,  forged,  and  ante* 
dated. 

The  denial  is,  that  the  defendants  have  no  personal  knowl- 
edge of  the  facts  exhibited  m  the  documents,  but  they  have 
been  informed  and  they  believe  the  documents  to  be  perfectly 
genuine,  express  truly  the  matters  and  things  which  they 
relate,  and  that  they  were  made  at  the  times  of  their  respective 
dates.  Can  such  denial  be  deemed  clear,  direct,  and  positive! 
They  do  not  pretend  to  have  seen  the  originals ;  they  disavow 
all  personal  knowledge  of  the  facts  to  which  they  relate. 
Their  belief  as  to  the  genuineness  of  the  documents,  is  founded 
on  the  information  they  received  that  they  were  genuine ;  and 
upon  the  authenticity  of  that  information  they  found  their 
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belief  of  tlie  genuineness  of  the  facts  of  which  they  relate,  of 
which  themselves  are  in  no  other  way  connnsant. 

Every  word  they  have  uttered  may  be  strictly  true.  Their 
belief  may  be  sincere,  they  undoubtedly  may  have  received 
Bueh  information,  and  yet  the  documents  may  have  been  fabri- 
cated as  alleged,  without  imputation  of  false  swearing.  Hence 
the  well-settled  rule  that  the  denial  in  an  answer  must  be  direct 
and  founded  on  personal  knowledge  before  the  court  can  act 
upon  them  in  a  case  of  irreparable  mischief,  and  the  issue  of  an 
injunction  to  enjoin  the  same. 

It  is  due  to  the  defendants  in  this  case  to  say,  they  have 
frankly  disclosed  the  sources  of  their  belief  and  sworn  only  to 
it.  They  have  not  placed  themselves  in  the  position  of  parties 
described  by  0.  J.  Marshall  in  Cla/rk^s  Ex,  v.  Reimsdyk^ 
(9  Cranch,  160.)  The  strength  of  their  belief  has  not  betrayed 
them  into  a  mode  of  expression  of  which  they  were  not  ap- 
apprised.  That  when  they  intended  to  utter  only  a  strong  con- 
viction of  the  existence  of  a  particular  fact,  or  what  they  deemed 
an  infallible  deduction  from  the  facts  knowm  to  them,  they  may 
assert  that  fact  or  that  deduction  in  terms  which  convey  the 
idea  of  their  knowing  the  fact  itself.  In  this  case,  the  defend- 
ants tell  us,  they  have  no  personal  knowledge  of  the  transac- 
tions ;  that  they  were  informed  the  documents  were  genuine, 
and  acting  on  that  information,  they  swear  to  their  belief  of  the 
existence  of  the  facts  to  which  they  relate. 

It  may  be  urged,  they  could  not  truly  make  a  fuller  answer 
in  the  nature  of  things.  This  is  true ;  and  if  the  question  was, 
whether  such  denials  be  sufficient  to  raise  the  issues  for  trial  on 
the  final  hearing,  and  impose  upon  the  complainants  the  duty 
of  meeting  them  by  proof,  there  could  be  no  doubt  that  the 
pleading  would  be  sufficient  for  that  purpose.  Tliat  defendants 
are  unable  to  answer  more  fully,  is  not  their  fault ;  but  the 
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rights  of  complainants  cannot  be  prejudiced,  for  it  certainly  is 
not  their  fault.  The  defendants  are  in  the  precise  position. of 
all  other  parties  who  are  called  on  in  a  case  like  the  present,  to 
answer  an  alleged  simulation  of  the  title  by  those  under  whom 
they  claim.  Chancellor  Kent  only  affirms  the  well-settled 
>  doctrine,  when  he  says  "  It  is  true,  the  defendants  may  have 
given  all  the  denial  in  their  power ;  but  the  fraud  may  exist 
notwithstanding,  and  consistently  with  their  ignorance,  or 
the  sincerity  of  their  belief."  {Roberts  v.  Anderson^  2  Johns. 
Ch.  202.) 

In  ascertaining  the  sufficiency  of  the  denials  in  the  answer, 
it  is  necessai^y  to  refer  to  some  other  allegations  in  the  bill. 
The  twenty-eighth  article  of  the  bill  charges  that  all  the  pre- 
tended proceedings  before  the  said  Alcalde  Pico,  in  respect  to 
the  judicial  possession  of  the  mine,  and  all  the  pretended  pro- 
ceedings of  the  Government  of  Mexico,  were  falsely  and  fraud- 
ulently made,  contrived,  procured,  ante-dated  and  forged,  in 
pursuance  of  the  aforesaid  fraudulent  conspiracy  against  the 
United  States,  andtwith  intent  to  defraud  the  United  States 
out  of  said  mine  and  minerals,  or  some  part  thereof,  under  false, 
forged,  and  ante-dated  Mexican  titles.  The  bill  further  charges 
that  in  pursuance  of  said  conspiracy,  letters  were  written  and 
communications  and  memorandums  made  between  the  said 
Alexander  Forbes  and  his  confederates,  and  the  said  J.  Alex- 
ander Forbes,  as  their  agent  (copies  of  which  are  herewith 
filed  as  exhibits,*  marked  "  B,  C,  D  "  and  "  E,"  and  made  part 
of  the  bill),  in  and  about  the  fabrication  and  procmdng  the 
aforesaid  false,  ante-dated  and  forged  Mexican  titles,  &c.  To 
these  charges,  they  reply  in  the  thirty-second  section  of  the 
answer,  And  the  defendants  admit  the  correspondence  embraced 
in  said  exhibits,  to  have  been  written  by  the  parties  to  them, 
at  the  times  they  bear  dates  respectively,  and  at  the  places  from 


FOR    THE    DISTRICra    OP    CALIFORNIA.  813 


The  United  States  of  America  v.  Parrott  ei  al. 


which  they  purport  to  be  written,  except  the  letter  dated  25th 
March,  1848,  which  they  aver  to  have  been  forged.  They  do 
not  deny  that  J.  Alexander  Forbes  was  acting  in  behalf  of,  or 
as  agent  of  the  parties,  but  they  deny  "  that  said  letters  and 
communications  were  written  by  the  said  parties  with  an  intent 
to  commit  a  fraud  in  furtherance  of  a  conspiracy  to  fabricate 
a  title,  as  charged  in  said  bill,  except  so  far  as  appears  from 
said  letters  on  the  part  of  the  said  James  Alexander  Forbes." 

They  neither  deny  nor  admit  such  intention  on  his  part ; 
but  refer  to  the  correspondence  for  the  ascertainment  of  the 
fact,  whether  or  not  a  person  under  whom  some  of  the  defend" 
ants  claim  title,  was  guilty  of  the  charges  of  conspiracy  and 
intention  to  cheat,  as  alleged  in  the  bill. 

Such  denials  of  material  allegations  of  the  bill  in  the  an- 
Bwer,  though  sufficient  for  the  purpose  of  pleading,  to  place  the 
issues  raised  in  a  train  for  contestation,  are  not  sufficient  to 
enable  the  court  to  act  upon  the  documents  as  proved,  and  to 
refuse  the  injunction  on  that  ground. 

We  have  discussed  this  motion  on  the  allegations  of  the 
bill  and  tlie  denials  of  the  answer,  as  all  affidavits  as  to  title 
have,  in  my  opinion,  been  excluded  by  the  well-settled  rules 
of  courts  of  equity,  a  rule  affirmed  by  this  court  in  the  case  of 
Tchin  V.  Walkmshaw,  Judge  Story  has,  as  we  have  seen, 
expressed  strong  doubts  of  the  propriety  of  the  rule,  and  as  an 
extended  discussion  has  been  made  by  the  respective  counsel 
in  relation  to  title,  it  is  deemed  proper  to  look  to  the  facts 
elicited  by  the  affidavits,  and  to  inquire  into  the  allegations  of 
forgery  and  ante-dating  made  against  the  documentary  title 
set  up  by  defendants,  with  a  view  not  to  decide  upon  or  estab- 
lish title,  a  matter  within  the  exclusive  jurisdiction  of  another 
tribunal,  but  to  ascertain  whether  the  facts  and  the  testimony 
bearing  upon  the  allegations  of  fraud,  forgery,  and  ante-dating. 


%. 
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be  such  as  to  satisfy  the  court  that  there  is  reasonable  founda- 
tion for  the  plaintiff's  title,  which  would  entitle  them  to  pro- 
tection from  irreparable  mischief,  in  the  event  that  such  title 
should  turn  out  to  be  well  founded.  My  associate  will  give 
his  views  upon  that  point. 

The  remaining  inquiry  is,  Does  the  present  case  come  within 
the  range  of  cases  in  which  courts  of  equity  have  exercised  the 
powers  now  invoked  ?  A  response  to  this  question  will  be 
found  by  reference  to  a  few  decided  cases,  in  addition  to  autho- 
rities incidentally  alluded  to  while  commenting  upon  the 
objections  urged  by  the  solicitors  for  defendants. 

It  is  proper  to  observe,  that  the  court  on  this  motion  is  not 
to  try  title.  The  determination  of  that  question  belongs  ex- 
clusively to  another  tribunal.  All  that  we  have  to  do  in 
relation  to  title  is  to  look  to  the  allegations  of  the  bill  and  the 
denials  in  the  answer,  and  ascertain  from  them  whether  the 
plaintiff's  title,  in  the  language  of  Mr.  Justice  Story,  "has 
such  a  probable  foundation  in  the  present  stage  of  the  cause, 
as  to  entitle  the  plaintiff  to  be  protected  against  irreparable 
mischief,  if  upon  the  hearing  it  should  turn  out  to  be  well 
founded "  (3  Sunmer,  Y7).  To  thisj'  the  court  will  limit  its 
remarks. 

In  Zloyd  v.  Pas&inffham  (16  Vesey,  59),  a  receiver  and 
injunction  were  refused  where  defendant  was  in  possession,  but 
where  the  legal  estate  was  charged  to  have  been  obtained 
through  forged  documents.  The  action  of  the  court  did  not 
turn  upon  a  want  of  power  in  the  court,  but  upon  the  special 
circumstances  of  the  case.  The  grounds  on  which  the  court 
decided  will  instruct  us  as  to  the  principles  on  which  a  court 
of  equity  acts  in  cases  analogous  to  the  present.  In  that  case, 
the  defendants  had  recovered,  by  ejectment,  certain  estates. 
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This  occurred  some  fourteen  years  prior  to  the  suit  in  equity. 
The  latter  was  a  bill  filed  to  impeach  the  verdict  in  eject- 
menty  principally  as  obtained  upon  forged  entries  of  burial 
and  death,  contrived  by  Robert  Passingham.  The  bill  prayed 
for  an  injunction  to  enjoin  the  cutting  of  timber  and  other 
waste,  and  for  a  receiver.  The  case  was  argued  on  affidavits. 
Lord  Eldon  refused  the  application  on  three  grounds : 
1.  Because  the  trial  in  ejectment  had  been  had  upon  other 
testimony  than  the  entries  which  were  alleged  to  have  been 
forged.  2.  Because  doubts  were  thrown  upon  the  affidavits 
charging  the  forgery,  on  account  of  contradictions  as  to  time 
and  circumstances,  which  made  the  act  of  forgery,  if  done,  a 
remarkable  one  ';  and  3.  Because  no  danger  as  to  the  rents 
was  suggested.  His  Lordship  looked  to  the  additional  cir- 
cumstance, iiiat  the  defendants  would  be  made  illegitimate, 
provided  the  testimony  should  bear  out  the  affidavits. 

It  was  under  foregoing  circumstances,  where  the  defendants 
held  the  legal  title  and  a  judgment  in  ejectment  obtained  by 
them  fourteen  years  previously,  when  the  judgment  had  been 
obtained  on  other  testimony  beside  the  alleged  forged  docu- 
ments, where  the  evidence  as  to  the  forgery  was  contradicted 
and  where  there  was  no  irreparable  mischief,  for  none  sicch  was 
^uggested^  that  Lord  Eldon  refused  the  motion  and  concluded 
with  these  words — "  Whatever  may  be  the  ultimate  event  of 
this  suit  to  which  my  act  this  day,  refusing  this  application, 
will  be  no  prejudice,  I  do  not  consider  that  these  circum- 
stances form  that  extreme  case  in  which  the  possession  is  to 
be  taken  from  those  who  have  the  legal  title."  (16  Vesey, 
72.)  Nothing  is  said  of  want  of  power  in  the  court ;  a  perfect 
legal  title  was  in  defendants,  held  under  a  judgment  for  four- 
teen years,  accompanied  by  possession.    The  judgment  was 
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obtained  on  other  testimony  beside  the  documents  alleged  to 
be  forged,  the  testimony  as  to  forgery  contradictory;  and,  above 
all,  irreparable  injury  not  even  suggested ;  and  yet  his  Lordship 
in  deciding  against  the  motion  bases  his  decision  to  a  consider- 
able extent  on  the  last  ground, — thcU  refusing  the  application 
will  he  of  no  prejvdice,^^ 

In  his  opinion  the  chancellor  expressly  says,  "  I  give  no 
opinion  upon  the  application  from  injunction  to  stay  waste." 
This  language  was  used  by  him  in  view  of  the  fact,  that  he  did 
not  view  the  case  as  one  of  irreparable  mischief. 

This  case  not  only  establishes  the  power  of  the  court,  but 
no  notice  was  taken  of  the  fact  that  there  was  no  suit  at  law 
pending  at  the  time. 

In  the  case  of  Guefra/rd  v.  Oeddes  (1  McCord  Ch.  304),  no 
suit  at  law  was  pending,  and  the  court  in  its  opinion  was  dis- 
cussing the  power  of  a  court  of  equity  to  interfere  by  injunc- 
tion in  a  case  of  trespass. 

They  overruled  the  decision  of  the  court  below  ordering  an 
injunction  to  issue  to  restrain  the  defendant  from  obstructing 
a  right  of  private  way ;  and  they  at  the  same  time  place  the 
doctrine  on  its  true  ground,  that  of  irreparable  injury.  Thej 
consider  a  temporary,  obstruction  of  a  private  road,  and  similar 
trespasses,  as  not  cognizable  in  equity. 

The  decision  in  this  case  enunciates  the  true  rule.  It  is  the 
irreparahle  mischief  which  is  to  govern.  A  party  may  com- 
plain of  what  may  be  deemed  technically  a  nuisance  or  waste ; 
but  the  true  question  remains,  is  the  act  complained  of  one  of 
irrepa/rahle  mischief  The  court  in  the  above  case  say,  that 
the  nuisance  complained  of  must  be  productive  of  irreparable 
injury  (1  McCord  Ch.  309.)  In  reference  to  trespasses  which  are 
not  attended  by  such  mischief  and  an  adequate  remedy  can  be 
obtained  at  law,  they  say,  such  cases  do  not  require  the  aid  of 
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a  court  of  equity,  and  certainly  not  until  the  right  has  been 
determined  at  law.    (Ibid.) 

Upon  the  nature  and  character  of  the  injury  complained  of, 
depends  to  a  considerable  extent  the  jurisdiction  of  this  court. 
Is  it  irreparable? 

Irreparable  injury  is  such  as  cannot  be  estimated  with 
accuracy  in  money,  or  where  it  is  so  great  that  the  party 
committing  it,  cannot  make  a  compensation,  or  where  from 
its  nature  the  injured  party  cannot  be  made  whole.  Such 
for  instance,  as  the  destruction  of  the  substance  of  the 
thing. 

The  property  sought  to  be  protected  is  mineral  land,  and 
a  mine  of  great  value.  The  acts  which  defendants  are  com- 
mitting and  intend  to  commit,  are  such  as  the  law  adjudges  to 
be  waste.  This  point  is  settled  by  the  case  of  the  United 
States  V.  Gear  (8  Howard,  120) ;  and  also  by  the  Supreme 
Court  of  this  State. 

In  the  case  of  the  Merced  Mining  Company  v.  Fremont  (7 
Cal.  321),  it  is  said,  "  The  ground  upon  which  the  injunction 
was  granted  in  these  cases  of  timber,  coals,  ores,  and  quarries 
was,  that  the  trespasser,  in  the  language  of  Lord  Eldon,  was 
*  taking  away  the  very  substance  of  the  estate.' " 

"  It  must  be  conceded  that  the  principles  of  these  cases 
apply  to  gold  mines  as  well  as  to  others.  In  fact,  there  are 
circumstances  connected  with  gold  mines  (and  the  remarks 
apply  equally  to  quicksilver  mines)  that  render  the  remedy  by 
injunction  more  appropriate  than  to  other  mines.  The  only 
value  of  a  gold-mining  claim,  in  most  cases,  consists  in  the 
mineral.  If  a  party  removes  the  gold,  he  removes  all  that  is 
of  any  value  in  the  estate  itself.  It  is  emphatically  taking 
away  the  entire  substance  of  the  estate." 

After  affirming  the  rule,  that  facts  to  show  that  the  injury 
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is  irreparable  must  be  stated  in  the  complaint,  the  court  pro- 
ceeds, "  But  in  the  cases  of  mines,  timber^  and  quarries,  the 
statement  of  the  injury  is  sufficient.  In  the  nature  of  the 
case,  all  the  party  could  well  state  as  matter  •  of  fact,  is  the 
destruction  of  the  timber  in  the  one  case,  and  the  taking  away 
the  minerals  in  the  other.  Taking  away  the  minerals  is  itself 
the  injury  that  is  irreparable ;  because,  it  is  the  taking  away  the 
substance  of  the  estate.  The  allegation  of  insolvency  is  not 
necessary  to  procure  the  injunction  in  these  cases.  The  right 
to  the  remedy  is  based  upon  the  nature  of  the  injury,  and 
not  upon  the  incapacity  of  the  party  to  respond  in  dam- 
ages." 

In  the  opinion  of  this  court,  mere  insolvency,  if  the  am^ount 
is  inconsiderable,  would  not  give  jurisdiction  to  a  court ;  but 
where  the  amount  is  great,  and  the  inability  to  respond  is 
greatly  disproportioned  to  that  Amount,  such  insolvency 
would  be  an  element  which  would  certainly  influence  the 
action  of  a  court;  and  where  it  exists  is  a  proper  subject  for 
an  allegation  in  the  bill. 

Having  disposed  of  the  question  relative  to  the  power  of 
the  court,  and  the  irreparable  character  of  the  injury  com- 
plained of,  we  come  to  the  consideration  of  another  point : 

Have  the  complainants  such  a  right  in  the  premises  as 
entitles  them  to  an  injunction  to  protect  them  until  the  litiga- 
tion pending  as  to  their  title  shall  be  determined  ? 

That  the  United  States,  by  the  Treaty  of  Guadalupe  HL 
dalgo,  acquired  the  legal  and  paramount  title,  seems  not  to  be 
denied.  That  no  legal  title  can  vest  in  defendants  until  the 
confirmation  of  their  claim,  under  the  act  of  the  3d  March, 
1851,  is  clear  (2  Howard,  316).  But  it  is  contended  that  the  , 
Congress  of  the  United  States  have  dedicated  the  minerals  in 
the  lands  of  California  to  the  public. 
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The  grounds  on  which  this  proposition  is  placed  by  defend- 
ants' solicitors  are : 

Ist.  The  United  States  by  their  general  policy,  and  the 
direct  concurrence  of  the  executive  branch  of  the  govern- 
ment, have  encouraged  the  working  of  mines  and  the  employ- 
ment of  mining  capital  in  Califomia. 

2d.  The  State  has  done  the  same  by  express  legislation ; 
and  all  the  departments  of  the  State  government  have  con- 
curred in  establishing  mining  operations  in  the  State  on  public 
land  as  the  paramount  interest  of  the  State,  to  which  all  other 
industrial  branches  are  subservient. 

We  shall  not  pause  to  inquire  into  the  legislation  of  this 
State  in  relation  to  minerals  on  the  public  lands  of  the  United 
States.  One  thing  is  certain,  that  neither  her  policy  nor  legis- 
lation, however  much  they  may  influence  the  action  of  the 
legislature  of  the  Union,  can  deprive  the  United  States  of  any 
legal  right,  or  influence  the  action  of  this  court  in  this  case. 
That  has  been  guarded  against  in  the  act  of  congress  passed 
9th  September,  1850  (9  U.  S.  Statutes,  462),  entitled  "  An  Act 
for  the  admission  of  the  State  of  Califomia  into  the  Union." 
In  that  act  it  is  expressly  provided,  "  that  the  people  of  said 
State,  through  their  legislature  or  otherwise,  shall  never  inter- 
fere with  the  primary  disposal  of  the  public  lands  within  its 
limits ;  and  shall  pass  no  law,  and  do  no  act,  whereby  the  title 
of  the  United  States  to  and  right  to  dispose  of  the  same,  shall 
be  impaired  or  questioned." 

As  to  the  ground  that  the  Congress  of  the  United  States 
have  dedicated  the  minerals  to  the  public,  and  hence  there  is 
no  equity  in  this  bill,  it  is  difiicult  to  perceive,  if  such  dedica- 
tion had  been  made  how  it  could  affect  in  any  way  the  equity 
of  the  present  claim.  Suppose  it  to  be  the  fact,  how  can  it 
affect  the  rights  of  defendants'  private  claim  ?    K  such  dedica- 
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tion  does  authorize  the  occupancy  of  the  public  lands,  and 
permit  persons  who  occupy  them  to  dig  the  minerals  in  con- 
formity with  State  laws,  can  the  acquiescence  of  the  general 
government  in  their  bo  doing,  aid  legally  or  equitably  the  title 
of  defendants,  who  do  not  claim  under  that  permission,  but 
claim  to  have  an  adverse  and  exclusive  right  to  the  property 
as  against  the  United  States  and  all  the  world  ? 

The  claim  of  these  defendants  of  the  exclusive  ownership  of 
the  mine,  is  inconsistent  with  the  title  they  attempt  to  set  up, 
imder  the  dedication  by  Congress  of  the  minerals  to  the  public 
They  cannot  in  the  same  breath  set  up  a  superior  adverse  title, 
and  also  a  right  to  work  the  mine  by  reason  of  a  dedication  of 
the  minerals  to  the  public. 

Congress  has  never  parted  with  the  right  (reserved  as  we 
have  seen  by  the  act  admitting  this  State  into  the  Union)  of 
disposing  of  tlie  public  mineral  lands.  They  have  merely  ex- 
empted them  from  the  general  land  laws,  and  have  omitted  to 
legislate  in  regard  to  them  except  to  exempt  them  from  pre- 
emption rights,  by  the  act  of  3d  March,  1853. 

They  can  at  any  moment  dispose  of  them.  The  defendants 
did  not  enter  upon  the  premises  by  virtue  of  any  tacit  or 
implied  permission  and  license,  but  adversely  as  owners,  and 
claim  the  lands  as  theirs,  whatever  disposition  the  United 
States  may  make  with  regard  to  the  public  mineral  lands.  If 
relying  upon  such  permission  to  all  persons  to  enter  upon,  and 
work  mineral  lands,  defendanta  had  entered,  it  might  be  a  snflS- 
cient  answer  to  a  bill  for  an  account  of  profits  during  the  time 
such  permission  continued.  But  defendants  did  not  enter,  nor 
do  they  claim  under  such  license,  but  adversely  as  owners. 

The  United  States  having  the  title  to  the  mine,  the  court 
cannot  say  that  they  have  lost  their  rights,  because,  with 
regard  to  other  minerals  they  have  not  asserted  them. 
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Congress,  to  whom  alone  under  the  constitation  of  the 
United  States,  regulations  for  the  disposal  of  public  property 
is  confided,  have,  so  far  as  their  action  goes,  manifested  their 
determination  to  relinquish  no  right  to  any  public  land  in  Call*- 
fomia.  Having  protected  in  the  act  admitting  the  State  into 
the  Union,  their  title  to  the  public  lafnds  so  far  as  the  State  was 
concerned,  they  proceeded  to  guard  that  title  from  individual 
claimants. 

The  treaty  of  Guadalupe  Hidalgo  addressed  itself  to  the 
political  department ;  and  up  to  the  passing  of  the  act  of  3d 
March,  1851,  that  department  alone  had  power  to  perfect 
titles  and  administer  equities  to  claimants.  (13  Howard,  260.) 
Congress  in  the  fulfillment  of  its  treaty  obligations,  passed  that 
act  entitled  ^^  An  act  to  ascertain  and  settle  the  private  land- 
claims  in  the  State  of  California." 

It  is  an  established  principle  of  jurisprudence  in  all  civilized 
nations,  that  the  sovereign  cannot  be  sued  in  its  own  courts,  or 
in  any  other  witliout  its  consent  and  permission ;  but  it  may,  if 
it  thinks  proper,  waive  this  privilege,  and  permit  itself  to  be 
made  a  defendant  in  a  suit  by  individuals,  or  by  another  State. 
And  as  this  permission  is  altogether  voluntary,  it  follows  that 
it  may  prescribe  the  terms  and  conditions  on  which  it  consents 
to  be  sued,  and  the  manner  in  which  the  suit  shall  be  con- 
ducted, and  may  withdraw  its  consent  whenever  it  may  sup- 
pose that  justice  to  the  public  requires  it.  {Beera  v.  State  of 
Arkansas^  20  Howard,  627.) 

Under  this  power,  the  political  department  transferred,  by 
the  act  of  3d  March,  1861,  the  power  of  perfecting  titles  and 
administering  equities  to  individual  claimants. 

Aware  that  many  claims  would  be  made  under  Mexican 

titles,  some  legal,  others  equitable  and  inchoate,  and  others 

fraudulent,  and  with  a  view  to  segregate  all  lands  of  individual 

21 
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claimants  from  the  public  domain,  Congress  passed  the  act  in 
question.  Desirous  to  fulfill  in  a  liberal  spirit  the  treaty  obli- 
gations of  the  government,  they  imparted  to  the  tribunals  to 
which  the  jurisdiction  was  committed,  rules  of  decision  differ- 
ent  from  those  which  obtained  in  the  ordinary  judicial  tribu- 
nals of  the  country.  This  extended  range  of  principles  was 
made  their  rule  of  action,  to  effect  what  Congress  purposed 
they  should ;  that  is,  to  enable  them  to  confirm  a  large  number 
of  claims  which  were  inchoate  and,  being  no  evidence  of  legal 
title,  presented  inchoate  and  equitable  rights,  commending 
themselves  to  courts  regulated  as  those  tribunals  were  by  the 
"  principles  of  equity  which  could  not  be  enforced  by  the  ordi- 
nary judicial  tribunals."  ' 

We  consider  it  evident  that  the  United  States  have  a  title 
and  interest  in  the  premises  in  dispute,  and  have  a  clear  right 
in  a  proper  case  to  invoke  the  interposition  of  a  court  of  equity 
to  protect  the  property  until  the  title  to  it  is  ascertained  in  the 
manner  prescribed  by  law — ^whether  it  be  public  land  or  not. 
One  of  the  terms  on  which  the  United  States  consented  to  be 
sued,  is  prescribed  in  the  13th  section  of  the  act ;  which  enacts 
that  all  lands  the  claims  to  which  have  been  finally  rejected 
by  the  commissioners,  or  which  shall  be  decided  to  be  invahd 
by  the  District  or  Supreme  Court,  shall  be  deemed,  held,  and 
considered  as  part  of  the  public  domain  of  the  United  States. 
(Dunlop's  U.  S.  Laws,  1296.) 

The  fact  is  admitted  by  the  pleadings  in  this  case,  that  a 
petition  is  pending  in  behalf  of  defendants,  in  the  name  of  one 
Andres  Castillero,  in  the  District  Court,  on  appeal  from  the 
commissioners,  having  for  its  object  a  confirmation  of  tlie  title 
to  these  premises.  The  result  of  a  decision  in  one  way  will  be 
to  segregate  the  premises  from  the  public  domain ;  and  they 
will  not  be  segregated  until  such  decision  is  made.    A  contrary 
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decifiion  will  leave  the  property  in  the  hands  of  complainants. 
Can  it  be  successfdlly  asserted  that  the  United  States  have  no 
such  interest  in  the  mine  as  will  authorize  a  court  of  equity  to 
protect  the  property  while  that  issue  is  pending  ? 

We  consider  the  legal  title  to  this  property  to  be  in  the 
United  States,  until  it  is  decided  to  be  private  property.  But 
suppose  it  be  assumed  that  the  interest  held  by  the  United 
States  is  to  be  confined  to  what  they  hold  under  the  act  of  3d 
March^  1851.  K  such  assumption  be  made,  it  may  be  con- 
tended that,  so  limited,  it  is  a  mere  contingent  interest,  and 
not  to  be  protected  by  the  court, — ^that  it  is  not  a  vested  inter- 
est. The  answer  to  such  suggestion  is,  that  the  right  or 
interest  of  defendants  is  equally  contingent ;  and  again,  that 
the  right  of  complainants,  if  it  be  admitted  to  be  contingent, 
will  not  deprive  it  of  protection  from  a  court  of  equity  in  a 
proper  case. 

The  court  will  grant  an  injunction  when  the  aggrieved 
party  has  only  equitable  rights.  Thus  in  cases  of  mortgages, 
if  the  mortgagee  or  mortgagor  in  possession  commits  waste, 
or  threatens  to  commit  it,  an  injunction  will  be  granted.  So 
where  there  is  a  contingent  estate  on  an  executory  devise 
dependent  over  upon  a  legal  estate,  courts  of  equity  will  not 
permit  waste  to  be  done  to  the  injury  of  the  estate.  In  case  of 
a  mortgagee  filing  a  bill  to  stay  waste  by  the  mortgagor  in 
possession,  the  court  will  interpose,  although  the  right  of  the 
mortgagee  in  the  land  or  its  proceeds  is  contingent  upon  his 
recovery  of  the  debt,  to  secure  payment  of  which  the  mortgage 
was  given.  In  Camp  v.  Bates  (11  Conn.  61),  a  bill  was 
filed  to  enjoin  waste  upon  property  on  which  complainant  held 
a  lien  as  an  attaching  creditor,  under  a  law  of  the  State.  It  was 
admitted  that  by  the  attachment  the  party  acquired  no  legal 
title  to  the  property,  and  that  he  might  never  obtain  one.   The 
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court  Bay,  It  has  been  urged  that  the  "  plaintiff  had  neither  an 
equitable  nor  a  legal  title.  That  he  had  no  interest  in  the  estate, 
none  which  a  court  of  equity  would  consider  a  vested  interest ;" 
and  the  court  proceeds  to  inquire  into  the  right  of  the  party, 
and  coming  to  the  conclusion  that  the  attachment,  when  com- 
pleted, would  bind  the  estate  under  the  provisions  of  the  law, 
Bay, "  We  are  not,  then,  to  speculate  as  to  the  result  whether  the 
creditor  will  recover  at  all,  or  recover  the  full  sum  he  demands. 
The  estate  attached  is  to  be  held  subject  to  meet  that  recovery, 
be  it  more  or  less.  The  question  then  arises,  Does  the  law  give 
this  privilege  and  then  leave  the  debtor  to  take  it  away  or 
destroy  it  ?  Does  the  law  give  a  privilege  and  allow  the  party 
iEtgainst  whom  it  is  given  to  render  it  useless  I  Is  a  court  so 
utterly  impotent,  or  is  it  so  fettered  by  its  own  rules,  that  this 
may  be  done  and  the  court  have  no  power  to  prevent  it? 
Did  not  the  plaintiff,  by  his  levy,  acquire  the  sanction  of 
the  law  that  the  property  should  stand  pledged  to  await  his 
judgment?  Had  he  not,  then,  a  right  acquired  by  this  lien,  a 
right  which  a  court  of  justice  is  bound  to  respect  and  defend? 
It  is  not  indeed  a  legal  interest,  which  would  pass  by  a  release 
deed ;  but  it  is  a  right  not  less  sacred,  and  no  less  regarded  by 
a  court  of  law." 

The  fact,  then,  that  the  interest  of  the  complainants  under 
the  act  of  congress  of  3d  March,  1851,  is  made  contingent,  does 
not  defeat  their  right  to  the  protection  of  the  court.  We  have 
referred  to  this  last  case,  to  show  that  the  submission  bv  the 
United  States  of  their  title  to  a  contingency,  does  not  affect 
injuriously  the  present  application. 

The  bill  in  this  case  prays  for  an  injunction  to  stay  future 
waste,  and  also  that  the  action  of  the  court  may  extend  to  the 
preservation  of  the  ore  and  materials  now  upon  said  mine  and 
land,  and  all  the  quicksilver  extracted  from  the  ore  of  said 
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mine  in  the  possession  of  said  defendants.  It  is  urged  that 
injunction  is  not  granted  in  restraint  of  the  removal  of  that 
"which  has  been  disconnected  from  the  realty  and  assumed  the 
shape  of  chattels. 

In  the  case  o{  Watson  v.  Hurvter  (5  Johns.  Ch.  169),  the  prin- 
ciple a£Srmed  is  that  in  ordinary  cases  where  no  special  circum- 
stances intervene,  injunction  will  not  be  issued  to  prevent  the 
removal  of  timber  already  cut.  Giancellor  Kent  concludes 
his  opinion  by  saying,  "  I  do  not  mean  to  be  understood  to  say 
that  the  court  will  never  interfere,  but  .that  it  ought  not  to  be 
done  in  ordinary  cases  like  the  present " 

In  Winship  v.  Pitts  (3  Paige,  269,  261),  it  is  said.  In 
ordinary  cases,  the  account  for  waste  already  committed  is 
merely  incidental  to  the  relief  by  injunction  against  future 
waste,  and  is  directed  to  prevent  a  multiplicity  of  suits.  The 
rule,  however  is  general,  that  although  the  recovery  of  damages 
for  waste  is  not  a  substantial  ground  for  a  bill  in  equity,  yet  if 
the  court  has  jurisdiction  of  the  subject  upon  any  other  ground, 
it  will  decree  an  account  of  the  waste  committed.  (1  Lead. 
Cases  in  Equity,  554). 

In  BacTder  v.  Farrow  (2  Hill  So.  Car.  Ill),  the  court  asserts 
the  general  rule  to  be,  that  damages  for  waste  cannot  be  recov- 
ered, the  remedy  being  at  law ;  but  they  say,  "  But,  having 
proper  jurisdiction  of  the  case,  there  is  hardly  any  question  in 
relation  to  property  which  this  court  may  not  determine  inciden- 
tally, for  the  purpose  of  doing  complete  justice  and  preventing 
multiplicity  of  litigation.  The  rule  as  laid  down  in  the  case  of 
Je^m  College  v.  Bloom  (3  Atk.  262 ;  Ambler,  54),  is  that  a  bill 
will  not  lie  for  waste  merely,  but  if  the  party  be  properly  in 
court  for  another  purpose,  as  to  obtain  an  injunction,  then  an 
account  of  past  waste  will  be  granted.  "There  are  many 
cases  where  this  court  have  made  decrees  in  the  cases  of  mines 
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which  they  could  not  have  done  in  the  cases  of  timber.  There 
is  no  question  that  the  court  was  in  possession  of  this  case, 
and  incident  to  it  was  the  accounts  for  rents  and  profits  and 
the  account  for  waste." 

Where  an  injunction  against  waste  is  granted,  if  the  com- 
plainant has  a  claim  in  law  to  satisfy  for  the  value  of  the 
timber  or  other  matters,  the  removal  of  which  constitutes  the 
waste,  he  is  entitled  to  an  account  as  of  course,  as  incident  to 
the  injunction  and  to  prevent  multiplicity  of  suits.  (1  Lead. 
Cases  in  Equity,  554.)  Now,  the  removal  of  large  amounts  of 
minerals  constitutes  waste.  The  result  of  the  doctrine  furnished 
by  the  authorities  is,  that  in  an  ordinary  case  an  injunction 
will  not  be  issued  to  operate  upon  past  waste ;  but  that  in  cases 
where  the  court  has  original  jurisdiction  of  the  case,  and  the 
party  is  properly  in  court  for  some  other  purpose,  for  instance) 
to  obtain  an  injunction,  or  where  there  is  the  allegation  of 
fraud,  or  where  the  removal  constitutes  a  part  of  the  waste, 
the  court  may  extend  its  protection  to  past  waste.  That  the 
cases  which  constitute  exceptions  to  the  rule  which  applies  to 
ordinary  cases  are  those  where  the  profits  of  mines  and  the 
opening  of  mines  is  the  waste  complained  of. 

To  this  point  is  the  case  of  Jesus  College  v.  Bloom  (Amb. 
56),  where  the  court,  referring  to  an  authority  cited,  say,  "  The 
more  probable  reason  for  decreeing  an  account  in  that  case 
seems  to  be  because  it  was  the  case  of  mines ;  and  the  court 
always  distinguishes  between  digging  of  mines  and  cutting 
of  timber,  because  the  digging  of  mines  is  a  sort  of 
trade ;  and  there  are  many  cases  where  this  court  will  relieve 
and  decree  an  accoimt  of  ore  taken  when  in  any  other  tort  or 
wrong  done  it  has  refused  relief." 

We  consider  this  case  not  to  be  the  ordinary  one  of  cutting 
timber,  but  the  working  of  a  valuable  mine,  and  that  the 
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injunction  in  this  case  should  extend  to  ore  extracted,  and 
remaining  on  the  premises  as  well  as  to  future  waste. 

A  careful  examination  of  this  case  has  brought  the  court  to 
the  following  conclusions :  That  the  complainants  have  exhib- 
ited a  title  to  the  premises  in  dispute,  which  entitles  them  to 
an  injunction  to  stay  waste  upon  it ;  that  the  character  of  the 
waste  complained  of  is  what  the  law  deems  irreparable  mis- 
chief;  that  the  allegations  of  the  bill  charging  forgery,  fraud, 
and  ante-dating  upon  the  documentary  title  under  which 
defendants  claim,  have  only  been  denied  "  on  information  and 
belief,"  which  will  not  authorize  the  court  to  consider  the  alle- 
gations in  the  bill  on  this  motion  as  disproved ;  and  lastly,  that 
the  facts  as  shown  by  the  exhibits  annexed  to  the  pleadings, 
and  the  affidavits  filed,  if  they  are  to  be  considered,  do  not  set 
forth  circumstances  showing  good  faith,  which,  according  to 
Mr.  Justice  Woodbury,  in  Pa/rker  v.  Wood  (1  Wood.  &  Minot, 
281),  must  accompany  "  a  general  denial "  of  plaintiff 's  title,  in 
order  to  make  it  sufficient. 

The  court,  therefore,  are  constrained  by  a  "judicial  neces- 
sity," to  grant  the  injunction  prayed  for. 

The  injunction  will  be  temporary,  subject  to  the  further 
order  of  the  court.  It  is  not  to  be  anticipated  that  either  party 
wiU  interpose  any  obstacle  to  the  prompt  determination  of  the 
issue  as  to  the  title  to  the  premises  now  pending.  But  it  is 
deemed  proper  to  keep  this  injunction  under  the  control  of  the 
court,  so  that  it  may  be  able  to  do  what  subsequent  events  may 
require. 

The  bill  prays  that  a  proper  person  or  persons  may  be  ap- 
pointed receivers  of  the  said  tract  of  land,  mine,  and  minerals, 
take  possession  of  the  same,  with  the  appurtenances,  receive 
the  profits  of  same,  and  all  the  ore  of  said  mine,  and  the  quick- 
silver extracted  therefrom,  and  to  lease,  work  and  manage  the 
said  mine,  and  receive  the  rents,  issues  and  profits  thereof,  and 
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the  ore  and  quicksilver  to  said  mine  or  elsewhere,  in  the  defend- 
ant's possession,  that  has  been  extracted  from  said  ore;  to 
make  sale  and  disposition  thereof,  to  be  accounted  for  under 
the  order  of  this  court.  The  court  do  not  consider  that  the 
appointment  of  receivers  with  such  extreme  powers,  is  at  this 
time  necessary. 

The  ground  on  which  the  court  has  felt  it  to  be  its  duty  to 
interpose  by  injunction  in  this  case,  is  to  preserve  the  premises 
from  waste  and  destruction,  while  the  title  to  it  is  undecidi&d. 
It  has  also  considered  it  its  duty  to  enjoin  against  the  removal 
of  the  ores  which  have  been  already  extracted,  and  remain  on 
the  premises.  Every  object  contemplated  by  the  bill,  and 
which  the  court  desires  to  effect,  would  seem  to  be  attained  by 
enjoining  the  further  working  of  the  mine,  and  the  reduction 
and  carrying  off  the  ores  now  on  the  premises.  Unless  those 
ores  are  liable  to  deterioration,  from  natural  causes  or  by  being 
plundered,  there  is  no  necessity  to  appoint  a  receiver.  If,  how- 
ever, it  be  made  to  appear  that  the  condition  of  those  ores  is  from 
any  cause  insecure,  or  other  circumstance  which  may  call  for 
further  interposition,  the  court  will  take  into  consideration  an 
appUcation  for  the  appointment  of  a  receiver. 

An  injunction,  in  accordance  with  the  prayer  of  the  bill, 
and  in  conformity  with  the  views  herein  expressed,  will  be 
submitted,  by  the  solicitors  for  complainants,  to  the  court. 


Hoffman,  Dist.  J. — ^In  the  opinion  just  read,  this  case  has 
been  considered  on  the  allegations  of  the  bill  and  answer 
alone,  excluding  all  affidavits  on  either  side  relating  to 
title. 

It  has  been  seen,  however,  that  in  the  opinion  of  Judge 
Story,  the  court  to  prevent  irreparable  mischief  may  look  to 
^'  affidavits  in  affirmance  of  the  plaintiff^s  title,  not  so  much 
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with  a  view  to  eBtablish  that  title,  but  to  see  whether  it  has 
Buch  a  probable  foundation  in  the  present  stage,  as  to  entitle 
the  plaintiff  to  be  protected  against  irreparable  mischief,  if 
upon  the  hearing  of  the  cause  it  should  turn  out  to  be  well 
founded."    {Poor  v.  Carleton  3  Sumner,  81.) 

Had  no  answer  been  filed,  it  is  clear  that  the  court,  as  in 
the  case  of  IZoyd  <&  Pasnngham  (16  Vesey,  69),  and  in  that  of 
Perry  v.  Pa/rher  (1  Wood.  &  Minot,  281),  relied  on  by 
the  defendants,  might  have  heard  the  motion  on  affidavits 
filed  on  both  sides. 

TJnwilling  to  rest  the  decision  of  the  motion  upon  what 
may  seem  a  technical  and  rigorous  rule,  and  on  allegations  in 
the  bill  which  are  assumed  to  be  true  merely  because  not  met 
by  a  positive  denial  in  the  answer,  we  have  looked  into  the 
aflidavits  on  either  side  with  a  view  of  ascertaining  whether 
the  complainants,  assuming  such  an  inquiry  to  be  admissible, 
have  made  out  such  a  prima  facie  or  probable  case,  as  will 
warrant  the  interference  of  the  court  in  this  preliminary  stage 
of  the  cause. 

Tliat  the  court  will  interfere  to  prevent  the  destruction  of 
the  estate  or  fund,  even  though  the  title  is  disputed,  has 
already  been  abundantly  shown.  That  it  will  so  interfere 
against  a  party  in  possession,  and  even  against  such  a  party 
having  the  legal  estate,  is  also  clear.  The  inquiry  arises.  What 
must  be  the  nature  or  force  of  the  evidence  which  the  court 
will  exact  before  it  exercises  this  authority  ? 

It  is  admitted  in  the  case  of  Perry  v.  Parker^  that  a  mere 
denial  of  plaintiff's  title,  without  any  evidence  to  show  the 
denial  to  be  made  probably  in  good  faith,  and  to  be  sustained 
by  something  of  fact  and  law,  is  not  sufficient. 

In  Daniel's  Ch.  Pr.,  p.  2027,  it  is  said,  The  court  will 
appoint  a  receiver  against  a  party  having  possession  under  a 
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legal  tiUe^  if  it  can  be  Batisfiod  that  such  party  is  wrongfully 
entitled  to  such  legal  estate. 

Where  the  right  to  the  possession  is  in  dispute,  the  court 
will,  if  it  sees  clearly  that  the  plaintiff  has  the  right,  and  that 
the  ultimate  decree  will  be  in  his  favor,  appoint  a  receiver 
pending  the  suit.    (7rf.,  p.  2026.) 

It  might  be  inferred  from  these  authorities  that  the  court 
will  in  no  case  interfere  against  a  party  in  possession,  unless 
on  evidence  sufficient  to  satisfy  it  that  he  has  no  title. 

Such,  however,  we  do  not  conceive  to  be  law.  The  extracts 
firom  Daniel's  Practice,  above  cited,  refer  to  cases  where  the 
property  is  in  possession  of  a  party  having  the  legal  estate.  In 
such  cases  much  reluctance  is  undoubtedly  felt  by  courts  of 
equity  to  interfere  by  injunction. 

But  even  in  such  cases,  the  case  of  IZoyd  v.  JPassingham 
impliedly  sanctions  the  doctrine  that  where  there  is  danger  to 
the  substance  of  the  inheritance,  and  the  damage  apprehended 
is  great  and  irreparable,  the  court  will  not  confine  its  interpo- 
sition to  those  cases  alone,  where  it  can  declare  itself  satisfied 
that  the  defendant  has  no  title. 

In  the  case  oi  Perry  v.  Pa/rher^  it  does  not  appear  that  any 
irreparable  injury  was  apprehended ;  and  even  in  that  case  the 
court  enters  into  an  elaborate  examination  of  the  titles  of  plain- 
tiff and  defendant  with  an  evident  inclination  to  the  opinion 
that  the  former  is  more  than  doubtful. 

Daniel,  on  the  page  succeeding  that  on  which  the  last  cita- 
tion is  found,  states  that  though  the  court  will  not  interfere  on 
the  mere  ground  of  title,  it  will  appoint  a  receiver  at  the 
instance  of  parties  beneficially  interested,  even  where  there  is 
no  fraud  or  spoliation,  provided  it  can  be  satisfactorily  estab- 
lished that  there  is  danger  to  the  estate  or  fund,  imless  such  a 
Btep  is  taken. 
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In  the  case  of  Poor  v.  Ca/rUUm^  Judge  Story  says,  "  The 
true  rule  seems  to  me  to  be  that  the  question  of  dissolution  of 
a  special  injunction,  is  one  which  after  the  answer  (denying  the 
whole  merits  of  the  bill)  comes  in,  is  addressed  to  the  sound 
discretion  of  the  court.  In  ordinary  cases  the  dissolution  ought 
to  be  ordered  because  the  plaintiff  )x9a  prvmA facie  repelled  the 
whole  merits  of  the  claim  asserted  in  the  bill.  But  extraordi- 
nary circumstances  may  exist,  which  will  not  only  justify  but 
demand  the  continuation  of  the  special  injunction.  This,  upon 
the  principles  of  a  court  of  equity,  which  will  always  act  to  pre- 
vent irreparable  mischiefs  and  general  inconvenience  in  the  ad- 
ministration of  justice,  ought  to  be  the  practical  doctrine;  and  I 
am  not  satisfied  that  the  authorities  properly  considered  estab- 
lish a  contrary  doctrine."  And  this,  says  Judge  Story,  seems 
to  have  been  the  course  which  commended  itself  to  the  mind 
of  that  great  equity  judge,  Chancellor  Kent.  (Poovy,  Caaietony 
S  Sumner,  76-82.) 

We  think  that  the  opinion  of  Judge  Story  above  cited,  is 
sufficient  authority  for  the  position  that  in  cases,  like  the  pres- 
ent, of  irreparable  mischief,  the  court  in  examining  the  affida- 
vits, assuming  them  to  be  admissible,  will  inquire  whether  the 
title  of  the  plaintiff  has  such  a  probable  foundation  as  to  entitle 
him  to  be  protected  during  the  litigation  by  which  it  will 
finally  be  determined.  And  that  in  cases  of  threatened  waste 
and  destruction  of  the  estate,  where  the  apprehended  injury  is 
great  and  irreparable,  as  also  in  cases  of  the  threatened  destruc- 
tion of  heir-looms,  works  of  art,  &c.,  the  court,  in  the  exercise 
of  a  sound  discretion,  should  interfere  even  in  doubtful  cases  to 
preserve  the  parties  in  st(xt/u  qtco  until  the  right  can  be  deter- 
mined. 

We  will  therefore  examine  to  some  extent  the  evidence 
which  has  been  adduced  on  either  side,  and  which  has  been  so 
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largely  dlBCUssed  at  the  bar,  in  order  to  see  whether  the  com- 
plainant's title  appears  to  have  such  a  probable  foundatioxi, 
and  the  allegations  of  the  bill  are  sustained  by  such  proof,  as 
to  warrant  the  court  in  interposing  to  protect  the  estate  until 
the  determination  of  the  right. 

The  title  set  up  by  the  defendants  consists  of  an  alleged 
mining,  right  or  title,  originally  acquired  by  denouncement  and 
registry  under  the  mining  laws  of  Mexico ;  and  secondly,  an 
alleged  concession  of  two  siUos  de  ganado  mayer^  made  by  the 
supreme  government  of  Mexico. 

The  evidence  of  the  mining  right  or  title  is  in  the  form  of 
an  eoDpediente  or  record,  consisting  of  two  letters  of  Andres 
CastUlero,  addressed  to  Antonio  Maria  Pico,  Alcalde,  and  an 
act  of  possession  purporting  to  be  executed  by  that  officer,  in 
which  he  recites  that  he  has  given  possession  of  the  mine  and 
of  three  thousand  varas  of  land  in  every  direction,  to  Castillero. 

The  evidence  of  the  two-league  grant  consists  of  a  dispatch 
from  Castillo  Lanzas,  Minister  of  Exterior  Eelations  of  Mexico, 
addressed  to  the  governor  of  California,  but  produced  by  the 
defendants. 

In  this  dispatch  a  communication  to  Lanzas  from  the  minister 
of  justice,  is  set  forth.  In  that  communication  the  minister  of 
justice  transcribes  a  communication  addressed  by  himself  to 
Segura,  President  of  the  Junta  for  the  Encouragement  of 
Mining.  In  this  last  communication,  the  minister  of  justice 
informs  Segura,  that  the  president  has  been  pleased  to  approve 
the  agreement  made  with  Castillero,  to  commence  the  explora* 
tion  of  the  mine,  and  that  the  corresponding  communication  is 
made  to  the  Ministry  of  Exterior  Eelations,  that  it  may  issue 
the  proper  orders  relative  to  what  is  contained  in  the  8th 
proposition  with  respect  to  the  granting  of  lands  in  that  depart- 
ment. 
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The  minister  of  relations,  after  reciting  the  above  letter, 
adds,  "  And  I  hare  the  honor  to  inclose  it  to  your  Excellency 
(Lanzas)  to  the  end  that  with  respect  to  the  petition  of  Senor 
Castillero,  to  which  his  Excellency  the  President  ad  mterim^ 
has  thought  proper  to  accede,  that  as  a  colonist,  there  be  grant- 
ed to  him  two  square  leagues  upon  the  land  of  his  mining  pos- 
session, your  Excellency  (viz.  Lanzas)  will  be  pleased  to  issue 
the  orders  corresponding." 

Castillo  Lanzas  thereupon  adds,  "Wherefore  I  transcribe 
it  to  your  Excellency  (viz.  the  governor  of  Califomia),  that 
in  conformity  with  what  is  prescribed  by  the  laws  and  disposi- 
tions upon  colonization,  you  may  put  Senor  Castillero  in  posses- 
sion of  the  two  square  leagues  which  are  mentioned.  Ood  and 
Liberty,  Mexico,  May  23, 1846.  Castillo  Lanzas.  To  His  Ex- 
cellency, the  Governor  of  the  Department  of  Califomias." 

It  is  not  pretended  that  this  dispatch  was  ever  delivered  to, 
much  less  acted  on  by,  the  governor  of  Califomia.  On  its 
face  it  purports  to  be  merely  one  official  communication  recit- 
ing another,  in  which  it  is  stated  that  the  president  has  thought 
proper  to  accede  to  an  application  for  a  grant,  and  that  fact  is 
communicated  to  the  governor  in  order  that  he,  in  conformity 
with  the  laws  of  colonization,  may  put  the  applicant  in  pos- 
session. 

Whether  a  dispatch  of  this  kind,  addressed  by  one  Mexican 
functionary  to  another,  never  acted  on  by  the  latter,  and  which 
in  all  probability  could  not  have  reached  him  until  after  the 
subversion  of  Mexican  authority  in  this  country,  and  after  the 
rights  of  the  United  States  by  conquest  had  accrued,  could 
convey  any  title  either  legal  or  equitable  to  a  person  who,  dur- 
ing the  existence  of  the  Mexican  authority,  did  no  act  what- 
ever on  the  faith  of  it,  it  is  not  necessary  now  to  decide.  It  is 
at  least  clear,  that  it  is  not  a  formal  grant.    It  is  at  most. 
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evidence  that  the  president  had  acceded  to  a  petition  for  two 
leagues  of  land.  It  is  not  addressed  to  the  petitioner,  nor 
intended  as  a  muniment  of  title  to  him.  It  is  but  an  order  to 
the  governor  to  make  him  a  title  and  put  him  in  possession. 
Whatever  title,  therefore,  the  defendants  may  claim  under  this 
official  letter,  it  is  evident  that  it  can  be  at  most  but  equitable 
and  inchoate.  And  that,  as  the  two  leagues  were  never 
measured  off  to  the  applicant,  nor  was  he  put  in  possession  bj 
Mexican  authority,  the  legal  title  and  right  of  possession  to  the 
land  vested  by  the  conquest  in  the  United  States. 

It  was  not  contended  at  the  hearing  that  any  measurement 
was  made  or  possession  given  of  any  specific  tract  of  land  by 
metes  and  bounds,  or  that  the  three  thousand  varas  in  eveiy 
direction,  mentioned  in  the  act  of  possession,  were  marked  upon 
the  ground.  It  is  also  clear,  that  the  mining  judge,  imder  the 
ordinances,  had  no  right  to  give  possession  of  a  tract  so  exten- 
sive. It  is  claimed,  however,  that  this  act  of  possession  was 
ratified  and  confirmed  by  the  supreme  government. 

No  formal  act  of  ratification  is  produced,  or  alleged  to  have 
been  made.  The  evidence  of  the  ratification  is  to  be  found,  if 
at  all,  in  the  letter  of  Lanzas,  already  cited,  and  in  the  conmm- 
nications  which  it  recites,  and  copies  of  which  are  produced, 
taken,  it  is  alleged,  from  the  Mexican  archives.  As  Castillero, 
in  his  proposals  to  the  mining  junta,  had  asked  that  body  to 
recommend  the  ratification  of  his  mining  possession,  and  as  the 
communication  from  the  minister  of  justice  states  that  the 
president  has  been  pleased  to  approve  in  all  its  parts  the 
agreement  made  with  Gastillero,  it  is  urged  that  that  letter  is 
evidence  of  such  ratification.  Whether  or  not  it  should  so  be 
considered,  it  belongs  to  another  tribunal  to  decide.  It  is  not 
claimed,  however,  that  any  possession  by  metes  and  bounds  of 
this  8,000-vara  tract  was  taken,  nor  was  any  survey  or  mea- 
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Burement  effected  until  long  after  the  conquest  of  the  country, 
and  after  the  rights  of  the  United  States  had  accrued. 

It  is  evident,  therefore,  that  the  defendants  can  claim  no 
legal  estate  or  prior  adverse  possession,  either  in  the  two-league 
tract  which  they  have  surveyed,  and  now  occupy,  or  in  the 
3,000-vara  tract,  mentioned  in  the  alcalde's  act  of  possession. 

But  all  these  documents  are  in  the  bill  charged  to  be  fraud- 
ulent, and  ante-dated. 

The  evidence  chiefly  relied  on  in  support  of  this  allegation, 
is  contained  in  a  correspondence  attached  as  an  exhibit  to  the 
bill. 

The  genuineness  of  all  of  these  letters,  except  one,  is  ad- 
mitted. The  answer  denies  "that  the  said  letters  and  com- 
munications were  written  by  the  said  parties  with  intent  to 
commit  a  fraud,  or  in  furtherance  of  a  conspiracy  to  fabricate 
a  title,  as  charged  in  said  bill,  except  so  far  as  the  said  inten- 
tion appears  from  said  letters  on  the  part  of  the  said  James 
Alexander  Forbes."  §32. 

Two  of  the  defendants  claim  under  James  Alexander 
Forbes.  As  to  him,  the  conspiracy  t<j  fabricate  a  title  "  so  far 
as  appears  from  said  letters,"  is  admitted. 

An  examination  of  the  letters  will,  however,  convince  us, 
that  whatever  fraudulent  designs  were  entertained  by  James 
Alexander  Forbes,  were  equally  entertained  by  the  parties 
whose  ag^nt  he  was,  and  with  whom  he  was  in  correspond- 
ence, and  that  the  somewhat  anomalous  case  is  not  presented 
of  a  conspiracy  by  one  person. 

The  original  act  of  possession,  or  registry  of  the  mine, 
was  obtained,  as  alleged  by  defendants,  by  Castillero  for  the 
benefit  of  himself  and  his  sodos  or  partners.  On  the  12th 
June,  1846,  Jose  Castro,  in  pursuance  of  powers  given  to  him, 
as  he  recites,  by  his  other  partners,  executed   a  power  of 
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attomej  to  one  McNamara,  authorizing  him  to  enter  into  a 
contract  for  the  three  pertenencias  of  the  mine  with  an  En- 
glish company  "  with  exclusion  of  any  other  nation."  This 
power  of  attorney,  if  its  date  be  genuine,  must  have  been 
executed  on  the  occasion  of  McNamara's  visit  to  California 
in  May,  1846,  as  mentioned  in  Alexander  Forbes'  letter  of 
May  11, 1846.  He  seems  not  to  have  immediately  acted  on 
it,  for  a  letter  is  produced  from  him,  dated  at  Honolulu  on 
the  27th  September,  of  the  same  year. 

As  the  alleged  dispatch  of  Castillo  Lanzas  was  written  in 
Mexico  on  the  23d  May,  1846,  it  is  evident  that  at  the  time  of 
executing  this  power  of  attorney,  the  only  evidence  of  title  to 
the  mine  which  Castro  could  have  possessed,  or  the  existenee 
of  which  he  could  have  known,  was  the  act  of  the  alcalde,  in 
which  possession  is  given  of  three  thousand  varas  in  every 
direction  from  the  mine.  The  power  of  attorney,  however, 
exclusively  refers  to  three  jwr^enenoww  of  the  mine. 

In  pursuance  of  this  power  of  attorney,  McNamara,  on  the 
28th  day  of  November,  1846,  at  Topic,  entered  into  a  contract 
•with  Alexander  Forbes  for  the  working  of  the  mine.  It  is,  we 
think,  evident  from  the  letter  of  Alexander  Forbes,  of  January 
7,  1840,  that  Castillero  was  present  at  this  negotiation.  In 
that  letter,  Forbes  says,  "  I  had  the  pleasure  to  receive  your 
very  obliging  letter  of  the  29th  October  last  (1846),  which 
chiefly  relates  to  the  mine  of  quicksilver  about  which  I  wrote 
you  at  so  much  length  by  Mr.  McNamara.  I  had,  previously 
to  the  receipt  of  your  letter,  been  in  treaty  with  D.  Andres 
Castillero,  and  on  the  arrival  of  Mr.  McNamara  with  powers 
from  the  other  proprietors,  the  treaty  was  much  facilitated; 
and  I  am  now  happy  to  inform  you  that  I  have  contracted  the 
habUitacion  of  the  mine,  and  have  purchased  a  portion  of  Hr. 
CastiUero's  Barras,  all  of  which  will  be  made  known  to  you  by 
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Mr.  Walkinsliaw,  who  goes  to  Callfomia  as  my  agent  and 
attorney  for  the  examination  and  working  of  the  mine." 

If,  then,  as  would  seem  to  be  the  case,  Castillero  was 
present  when  the  contract  between  Forbes  and  McNamara  was 
entered  into,  it  is  strange  that  he  did  not  himself  become  a 
party  to  it ;  and  it  is  still  more  strange  that  the  contract  refers 
exclusively  to  the  working  of  "  the  three  pertenencias  embraced 
in  said  quicksilver  mine,"  and  makes  no  allusion  whatever  to 
the  two-sitios  tract  which  Castillero  must  at  that  time  have 
obtained. 

The  instrument  by  which  Castillero  ratified  this  contract, 
and  also  that  by  which  he  sold  a  portion  of  his  harras,  are 
dated  in  Mexico  on  the  17th  December,  1846.  In  the  deed  of 
ratification,  for  the  first  time  allusion  is  made  to  the  two 
square  leagues  conceded  to  Castillero,  and  a  copy  of  the  Lanzas 
dispatch  is  annexed  to  it.  No  reference  is,  however,  made  to 
the  mining  possession  of  three  thousand  vdras  in  every  direc- 
tion, nor  to  any  alleged  confirmation  of  it,  but  the  contract  of 
McKamara  for  working  the  three  pertenencias  of  the  mine  is 
alone  referred  to. 

In  the  letter  of  James  Alexander  Forbes,  in  reply  to  that 
of  Alexander  Forbes,  of  January  7th,  1847,  and  to  another  of 
the  27th  January,  which  is  not  produced,  he  says,  "  It  is  of  the 
most  vital  importance  to  obtain  from  the  government  of 
Mexico  a  positive,  formal,  and  unconditional  grant  of  the  two 
sitios  of  land  conceded  to  D.  Andres  Castillero,  according  to 
the  decree  appended  to  the  contract,  and  also  an  unqualified 
ratification  of  the  judicial  possession  which  was  given  of  the 
mine  by  the  local  authorities ;  including,  if  possible,  the  three 
thousand  varas  of  land  given  in  that  possession  as  a  gratifica- 
tion to  the  discoverer.    These  documents  should  be  made  out 

in  the  name  of  Don  Andres  Castillero."    He  then  expresses 

22 
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the  opinion  that  it  will  not  be  difficult  to  obtain  these  docu- 
ments from  the  supreme  government,  and  adds  that  thej 
should  be  of  the  date  of  the  decree  of  Sefior  Lanzas.  This 
letter  is  relied  on  by  the  defendants,  as  showing  that  at  that 
time  the  decree  of  Lanzas,  as  now  produced,  was  in  existence. 
It  must  be  admitted  that  the  reference  to  a  dispatch  of  Lanzas, 
ordering  a  possession  of  two  sitios  to  be  given,  is  clear. 
Whether  that  dispatch  is  in  all  respects  the  same  as  that  now 
exhibited,  does  not  so  certainly  appear.  But  it  is  equally  clear 
that  the  recommendation  to  procure  other  documents,  the 
dates  of  which  were  to  be  false,  is  unequivocally  and  explicitly 
made. 

No  letter  is  produced  from  Alexander  Forbes,  which  dis- 
closes the  manner  in  which  this  proposition  was  received ;  but 
in  October  of  the  same  year,  we  find  that  the  latter  has  come 
to  California,  and  is  actively  engaged  in  exploring  the  mine. 
His  proceedings  while  here  will  hereafter  be  referred  to. 

Mr.  Alexander  Forbes  seems  to  have  remained  in  California 
until  the  end  of  March,  1848.  In  April  of  the  same  year,  he 
appears  to  have  sold  his  interest  in  the  contract  to  varioas 
habUitadareSy  amon^  whom,  Jecker,  Torre  &  Co.  and  the 
house  of  Barron,  Forbes  &  Co.,  of  Tepic,  were  chiefly  inter- 
ested. 

The  first  letter  from  these  parties  is  dated  on  the  20th  May, 
1849,  and  is  addressed  to  James  Alexander  Forbes.  It  com- 
mences as  follows :  "  From  certain  circumstances  you  have 
communicated  to  us,  it  may  be  necessary  to  purchase  some 
lands  in  the  vicinity  of  the  mine  of  New  Almaden."  It  then 
empowers  James  Alexander  Forbes  to  make  such  purchase  at 
a  sum  not  exceeding  $6,000.  On  the  27th  May,  1849,  a  mem- 
oTcmd/wnh  was  left  with  Alexander  Forbes,  at  Tepic,  by  James 
Alexander  Forbes,  "  of  the  documents  which  Castillero  will 
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have  to  produce  in  Mexico."  The  documents  required  were  as 
follows :  1.  A  full  approbation  and  ratification  of  all  the  acts 
of  the  alcalde ;  2.  An  absolute  and  unconditional  title  for  two 
leagues  of  land  to  Andres  Castillero,  with  boundaries  which 
are  mentioned ;  3.  The  dates  to  be  arranged  by  Don  Andres, 
and  to  be  certified  by  the  American  minister.  We  will  here- 
after see  that  this  memorandum  was  alluded  to,  and  its  con- 
tents repeated,  in  subsequent  letters  between  the  parties. 

On  the  28th  October,  1849,  James  Alexander  Forbes,  in  a 
letter  to  William  Forbes,  again  alludes  to  the  insecurity  of  the 
title  on  which  the  mine  was  held.  After  stating  his  apprehen- 
sions of  the  destruction  of  some  important  papers  of  the 
original  registry  of  the  mine ;  or,  that  a  question  might  arise 
as  to  their  legality ;  and,  after  adverting  to  the  fact,  "  that  no 
posterior  grant  of  the  government  could  authorize  the  occupa- 
tion of  the  land  of  the  Berreyesas,  on  which  the  mine  is  , 
declared  to  be  situated,  in  the  original  expediente  of  registry," 
he  adds,  "  In  view  of  these  facts,  it  behoves  you  to  obtain  from 
the  supreme  government  of  Mexico,  the  full  and  positive  grant 
of  the  two  sitioa  of  land  upon  the  land  of  New  Almaden, 
under  date  of  the  order  to  Castillo  Lanzas,  bearing  in  mind 
that  this  document  must  express  the  entire  approbation  of  the 
supreme  government  of  all  the  concessions  made  by  the  local 
authorities  or  alcalde  of  the  district  of  San  Jos6,  of  the  original 
grant  or  registration  of  the  mine."  He  then  proceeds  to  give 
the  boundaries  which  should  be  mentioned  in  the  concession. 
They  are  the  same  as  those  given  in  the  memorandimi  above 
referred  to. 

In  the  succeeding  letter  which,  perhaps  erroneously,  has 
the  same  date  as  the  last,  James  Alexander  Forbes  again  calls 
the  attention  of  William  Forbes  to  the  importance,  of  his 
suggestions  relative  to  the  "  perfecting  of  the  title  to  the  mine," 


340  CIRCUIT    COURT    OF    THE    UNITED    STATES 

The  United  States  of  America  «.  Parrott  et  a/. 

and  addfl,  "  Without  now  entering  into  particulare,  already  ex- 
plained to  yourself  and  Mr.  Alexander  Forbes  verbally,  I 
desire  only  to  impress  upon  your  mind  the  vast  importance  of 
securing  from  the  supreme  government  of  Mexico  the  docu- 
ments comprised  in  the  memorandum  left  with  Mr.  Alexander 
Forbes  when  I  was  in  Topic,  for  Castillero." 

On  the  30th  October,  1849,  he  again  recurs  to  the  subject 
In  his  letter  of  that  date,  he  says,  "  You  will  now  readily  per- 
ceive the  great  importance  of  my  advice  to  purchase  a  part  both 
of  the  lands  of  Cook  and  of  the  Berrey  esas.  You  were  of  opinion 
that  this  measure  would  not  be  necessary,  in  view  of  the  sup- 
posed/dctUty  of  getting  the  tide  to  the  mine  perfected  in  Mex- 
ico. It  is  now  more  than  five  months  since  it  was  decided  that 
Castillero  should  procure  the  necessary  documents  in  that  city, 
and  that  they  should  be  sent  as  soon  as  possible.  On  the  one 
hand,  I  depend  on  the  preocmovs  and  illegal  possession  of  the 
mine  granted  by  the  alcalde  to  Castillero,  who  was  in  reality 
the  judge  of  the  quantity  of  land  given  by  the  alcalde.  On  the 
other  side,  I  am  attacked  by  the  purchasers  of  the  same  land 
declared  by  Castillero  himself  to  comprise  the  mine." 

He  concludes  as  follows :  "  I  do  entreat  you  to  use  eveiy 
effort  to  send  me  the  document  of  the  ratification  of  the  mine, 
and  the  grant  thereon,  at  the  very  earliest  opportunity— ^wy>^ 
erly  authenticated  and  certified^  as  explained  by  me  when  I  was 
in  Tepic.^^ 

On  the  30th  November,  1849,  Barron,  Forbes  &  Co ,  reply 
to  the  communications  of  Jas.  Alex.  Forbes. 

As  this  is  the  first  letter  in  which  his  suggestions  are  noticed 
by  the  parties  with  whom  he  was  corresponding,  it  is  important 
to  see  how  they  were  received,  and  how  far  the  allegation  of  the 
answer  that  the  design  of  fabricating  a  title  existed  on  the  part 
of  James  Alex.  Forbes  alone,  is  sustained. 
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After  acknowledging  the  receipt  of  letters  and  communica- 
tions from  Jas.  Alex.  Forbes,  by  the  steamers  "  California  "  and 
"  Panama,"  Barron,  Forbes  &  Co.  say,  "  We  are  glad  that  you 
have  not  been  obliged  to  purchase  Berreyesa's  land.  This  is 
certainly  a  most  important  point,  and  we  trust  that  the  docu- 
ment sent  will  be  of  great  consequence  in  that  respect.  But 
you  will  of  course  take  care  that  no  risk  is  run,  and  you  will 
do  in  this  affair  as  your  best  judgment  shall  direct  you, 
keeping  in  view  that  (U  aU  hazards^  and  whatever  coity  the 
property  of  the  mine  mtcet  ie  secured.  OastiUerOy  we  eoopeoty 
will  soon  be  here^Jrom  Zower  Calif  omiaj  and  if  anything  can 
be  done  in  Mexico^  he  is  the  fittest  person  to  procfwre  what  may 
be  wa/nted.^^ 

On  the  1st  December,  1849,  Alexander  Forbes  writes  to 
James  Alex.  Forbes,  as  follows :  ^^  The  document  sent  up  to 
you  by  the  last  steamer,  for  the  grant  of  lands  to  D.  Andres 
Castillero,  was  by  mistake^  not  the  one  meant  to  be  sent,  I  find 
now  that  the  proper  one  was.  registered  by  ms  in  Monterey^  a/nd 
the  original  deposited  there.  The  one  sent  you  was  directed  at 
foot  to  the  governor  of  California,  and  the  one  deposited  at 
Monterey  was  directed  to  Don  Andres  CasUUero.  The  differ- 
ence isj  that  by  one  the  ddvoery  by  the  governor  was  perhaps 
necessa/ry  to  make  the  grant  vaUd^  whereas  the  other^  being 
add/ressed  directly  to  Don  And/res^  did  not  require  thoA  formal- 
ity ^  nor  was  any  other  proceeding  necessary,  thus  making  it  a 
better  document  than  the  greater  part  of  the  other  titles  for 
lands  in  California."  He  then  proceeds  to  advise  James  Alex. 
Forbes  to  apply  for  a  copy  of  the  Monterey  document,  and  to 
withdraw  the  one  sent,  and  substitute  the  other.  After  remind- 
ing him  of  ^^  another  difSculty,"  vi2.  that  the  instrument  made 
in  the  city  of  Mexico  contains  an  exact  copy  of  the  document 
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Bent  to  him,  and  addressed  to  the  governor,  he  concludes  hj 
leaving  the  whole  subject  to  the  discretion  of  his  correspondent 

It  is  apparent,  from  this  letter,  the  genuineness  of  which  is 
admitted,  that  two  documents  were  then  in  existence,  purport- 
ing to  be  concessions  of  land  to  Oastillero.  One  addressed  to 
the  governor,  which  is  that  now  produced,  and  one  addressed 
to  Castillero,  which  has  disappeared.  None  such  has  been 
found  at  Monterey,  where  Alexander  Forbes  himself  states  he 
deposited  it ;  nor  do  the  defendants  now  claim  that  any  such 
document  was  ever  issued.  If,  as  Forbes  states,  such  a  docu- 
ment was  deposited  in  Monterey,  it  must  have  been  fabricated. 
For  the  theory  of  this  case  on  the  part  of  the  defendants  is, 
that  the  dispatch  to  Lanzas,  addressed  to  the  governor,  consti- 
tutes their  only  title  for  the  two-sitios  grant. 

On  the  20th  December,  1849,  Jas.  Alexander  Forbes,  in  a 
letter  to  Barron,  Forbes  &  Co.,  acknowledges  the  receipt  of  a 
certified  copy  of  the  grant  of  the  two  dittos  to  Castillero,  and 
states  at  length  his  opinion  that  it  is  insufficient.  He  again 
urgently  recommends  that "  Castillero,  or  some  other  fit  person, 
should  obtain  from  the  supreme  government  of  Mexico,  a  posi- 
tive, explicit,  and  unconditional  grant  of  the  two  sUios  of  land. 
In  this  document  particular  reference  must  be  made  to  the  con- 
cession of  the  mine  by  the  alcalde  of  San  Jose,  approving  of 
said  concession,  and  conceding  to  Castillero  and  his  associates 
in  place  of  the  three  thousand  varas,  the  said  two  sitios  of  land, 
citing  dates,  and  making  iluxt  of  the  said  document  to  corre- 
spond with  the  vrwperfect  and  a/mbiguovs  doctmient  of  which 
you  ha/oe  sent  ms  the  copyP 

At  the  close  of  this  letter  he  adds,  "  I  pfay  you  not  to  be 
deluded  into  the  belief  that  there  will  be  no  necessity  for  obtainr 
ing  the  document  herein  described." 
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On  the  29th  January,  1860,  James  Alexander  Forbes 
acknowledges  to  Alexander  Forbes,  the  receipt  of  a  copy  of 
the  contract  of  hahUitddon^  and  adds,  "  As  you  request  me  to 
address  myself  to  B.,  F.  &  Co.  (Barron,  Forbes  &  Co.)  on  the 
affair  of  the  mine,  I  have  now  written  upon  this  particular 
subject,  to  which  I  request  their  earnest  attention,  not  as  regards 
the  habilitation,  hit  (mother  document  which  you  know  ofP 

On  the  3d  February,  1850,  Alexander  Forbes  writes  to 
James  Alexander  Forbes  as  follows  :  "  I  have  every  reason  to 
believe  that  the  documents  you  mentioned  will  be  found  in  the 
city  of  Mexico ;  and  as  Mr.  Castillero  will  return  there,  they 
will  no  doubt  be  procured ;  but  we  are  at  some  loss  to  know 
what  i%  exactly  wanted^  and  I  beg  you  will  by  the  next  steamer 
give  a  sketch  of  the  documents  to  which  you  allude,  particularly 
a  description  of  the  limits  of  the  grant.  I  think  you  must  not 
have  received  the  information  sent  you  of  the  existence  of  the 
grant  of  the  two  svtios  directly  to  Castillero  and  registered  in 
Monterey ;  nor  am  I  sure  if  that  will  mend  the  matter." 

After  alluding  to  a  last  resort  which  he  mentions  "  with 
great  repugnance,"  viz.,  "  the  promotion  of  the  invalidation  of 
the  title  of  the  Berreyesas  to  their  rancho,  and  adding  that  "  if 
no  opposition  or  disclosures  are  made,  they  may  be  left  in 
possession,"  he  proceeds  as  follows : 

"  We  think  at  present  that  it  may  be  the  best  plan  to  get 
an  authenticated  copy  of  the  approval  of  the  Mexican  govern- 
ment of  the  grant  of  3,000  varas  given  by  the  alcalde.  Cas- 
tillero says  such  approval  was  given,  and  that  on  his  arrival  he 
will  procure  a  judicial  copy  of  it.  This  is  the  plan  we  shall 
adopt,  if  we  hear  nothing  from  you  to  alter  this  resolution. 
Since  writing  the  foregoing,  I  have  looked  over  your  private 
letter  to  William  Forbes,  dated  October  18th,  and  find  you 
state  the  limits  or  boundaries  as  follows."    Mr.  Forbes  then 
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Btates  the  boundariee,  and  adds,  "  Castillero  is  not  certain  of 
accomplishing  this  latter  plan,  and  thinks  the  first,  that  is,  the 
three  thousand  varas,  the  best." 

And  on  the  6th  February,  1850,  Barron,  Forbes  &  Co. 
write  to  Jas.  Alex.  Forbes,  informing  him  that  "they  had 
hoped  that  the  document  lately  sent  for  this  grant  to  Castillero, 
would  have  been  sufficient ;  but  as  you  seem  doubtful  on  this 
point,  we  have  spoken  to  him,  and  his  opinion  is,  that  if  this 
grant  is  not  tenable,  it  will  be  better  to  go  upon  the  three 
thousand  varas  of  the  alcalde,  granted  at  the  time  of  giving 
possession  of  the  mine,  and  approved  of  by  the  Mexican 
government,  which  approval  will  be  taken  from  the  Mexican 
archives  and  sent  on  to  you." 

On  the  26th  February,  1850,  Jas.  Alex.  Forbes  again 
addresses  Alexander  Forbes  on  the  subject  of  the  title.  He 
says,  "  I  really  did  have  more  faith  in  the  tact  and  ability  of 
Castillero  to  perceive  the  important  objects  set  forth  in  my 
memorandum  of  what  was  to  be  done  nine  months  ago  by  that 
eccentric  individual,  and  that  with  the  powerful  infiuenee  he 
was  to  Jiave  eooeroisedj  amd  the  effioierU  aid  thai  woe  to  he  lerU 
hirriy  he  would  meet  with  no  obstacle  to  the  oMainment  of  the 
important  documents  explained  in  that  memorandum.  But 
Castillero  has  deceived  himself;  for  he  thought  that  boundaries 
were  not  necessary,  as  I  shall  presently  show  you.  He  suc- 
ceeded in  obtaining  the  grant  of  two  aitioe  to  himself  in  the 
mining  possession  of  Santa  Clara,  while  that  very  act  of  pos- 
session declares  that  the  mine  is  situated  on  the  land  of  Jos^ 
Berreyesa,  five  leagues  distant  from  Santa  Clara,  &c.  .With- 
out troubling  you  with  what  I  have  so  many  times  written  and 
explained  to  you  verbally  on  the  importance  of  the  acquisition 
of  the  doGv/ment^  I  will  only  say  now  what  it  rnvst  be ;  and  it  is 
this."    The  documents  so  often  mentioned  are  again  described 
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with  the  impressive  injunction  that  "both  must  he  of  the 
proper  date^  cmd  placed  in  the  proper  govenfmienial  custody  in 
MexicoP 

On  the  2d  March,  1850,  Barron,  Forbes  &  Co.  inform  James 
Alex.  Forbes  that  "  Mr.  Barron  and  Don  Andres  Castillero  are 
about  to  proceed  to  Mexico,  and  wiU  attend  to  what  you  have 
recommended.^^ 

On  the  16th  March,  1850,  Alexander  Forbes  writes  to 
James  Alex.  Forbes,  "Mr.  Barron  and  Castillero  have  gone 
off  to  Mexico,  and  I  wrote  them  to-day  respecting  the  document 
you  know  of^  which^  if  possible^  wiU  heproc^redP  This  letter 
significantlj  concludes,  "  Leit  ue  have  quicksilver  and  aU  will 
he  weU.^^ 

On  the  7th  April,  1850,  Alexander  Forbes  informs  Jas. 
Alex.  Forbes  that,  "  Mr.  Barron  and  Castillero  have  arrived  in 
Mexico,  and  have  every  prospect  of  jmdvng  the  docimiente  you 
a/re  aware  ofP 

With  this  letter  of  the  16th  March,  1850,  All  information  as 
to  the  operations  of  Barron  and  Castillero  in  Mexico  ceases. 
It  is  not  disclosed  what  unexpected  obstacle  prevented  their 
^^jmdmg^^  in  Mexico  the  documents  so  much  desired,  or 
whether  the  doubts  which  Castillero  entertained  of  "  being  able 
to  accomplish  the  latter  plan  "  (^.  e.  the  grant  of  two  sitios  by 
definite  boundaries)  were  imhappily  realized. 

Comment  on  the  evidence  afforded  by  these  letters  of  a  con- 
spiracy to  fabricate  titles  on  the  part,  not  of  Jas.  Alexander 
Forbes  alone,  as  the  answer  admits,  but  of  Alexander  Forbes, 
and  of  Barron,  Forbes  &  Co.,  is  unnecessary.  The  full  and 
specific  instructions  for  the  documents  "  to  heproawredj^  and 
for  the  "  arrangement  of  their  dMes^^  originally  given  by  Jas. 
Alex.  Forbes,  and  so  frequently  referred  to  and  repeated ;  the 
recital,  in  the  letter  of  Alexander  Forbes,  of  February  3d,  1850, 
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of  the  boundaries  indicated  in  the  memorandnm  left  by  Jaa. 
Alex.  Forbea  at  Tepic ;  the  positive  statement  by  the  former 
that  the  documents  mentioned  would,  no  doubt,  be  procured 
by  Castillero;  the  doubts  as  to  the  best  "plan ''  to  be  pursued 
in  their  fabrication ;  the  announcement  by  Barron,  Forbes  &  Co. 
that  Mr.  Barron  and  Castillero  "  are  about  to  proceed  to  Mexico, 
and  would  attend  "to  what  Jas.  Alex.  Forbes  had  recom- 
mended ;"  the  significant  instruction  of  Alexander  Forbes  to 
Jas.  Alexander  Forbes  that  "  the  document  you  hnow  of^^  will, 
if  possible,  be  procured  ;  and,  finally,  the  announcement  that 
they  had  arrived  in  Mexico,  and  "  had  every  prospect  of  find- 
ing the  documents  you  are  aware  of^^ — ^seem  to  establish  beyond 
doubt,  the  existence  of  the  conspiracy  to  fabricate  titles  as 
alleged  in  the  bill. 

The  nature  of  the  suggestions  of  Jas.  Alexander  Forbes  is 
as  clear  as  language  can  make  it.  I^o  answers  from  Alex- 
ander Forbes  or  from  Barron,  Forbes  &  Co.  are  produced  in 
which  those  suggestions  are  rejected  with  the  natural  indigna- 
tion of  honesty.  On  the  contrary,  they  are  received  and 
acted  upon. 

It  is  urged,  however,  that  these  letters  themselves  disclose 
that  the  Castillo  Lanzas  dispatch,  now  produced,  was  in  exist- 
ence at  least  as  early  as  May  Sth,  1847 ;  and  that  therefore  it 
must  be  regarded  as  genuine,  whatever  designs  may  have  been 
subsequently  entertained  to  fabricate  or  to  ^^ procure^'*  other 
documents. 

We  have  seen  that  this  document  for  the  first  time  appears 
in  the  instrument  of  ratification  by  Castillero,  dated  at  Mex- 
ico, December  17th,  1846 ;  thai  no  mention  is  made  of  it  in 
the  contract  of  McNamara  with  Alexander  Forbes,  made  at 
Tepic,  and  dated  November  28th  of  the  same  year,  although  it 
would  seem  from  Alexander  Forbes'  letter  that  Castillero  was 
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then  present,  and  must  have  then  been  in  possession  of  the 
Lanzas  dispatch  if  it  was  issued  at  the  time  it  is  dated. 
Admitting,  then,  that  the  dispatch  referred  to  by  James  Alex- 
ander Forbes  in  his  letter  of  the  5th  May,  1847,  is  the  same 
as  that  now  produced,  a  copy  of  which  is  appended  to  the 
contract  of  the  17th  December,  it  merely  proves  that  the 
dispatch  was  in  existence  at  the  latter  date,  which  was 
after  the  entire  subversion  of  the  Mexican  authority  in  Cali- 
fornia. 

K,  however,  the  letter  of  Alexander  Forbes  of  March  28th, 
1848,  be  genuine,  it  is  an  express  admissionHhat  all  the  docu- 
ments produced  by  Castillero  in  Mexico  as  his  title  to  the  mine 
and  lands  were  obtained  long  after  the  occupation  of  California 
by  the  Americans. 

In  that  letter  Mr.  Forbes  says,  "  But  this  interest  renders 
it  necessary  for  me  to  have  the  control  of  all  the  shares,  in 
order  that  I  may  dispose  of  the  whole  whenever  an  opportunity 
may  offer,  and  save  myself  from  the  heavy  loss  that  would 
ensue  should  it  unfortunately  leak  out  that  in  fact  all  the  docu- 
ments procured  by  Castillero  in  Mexico  as  his  title  to  the  mine 
and  lands  were  oil  ohtcmved  long  after  the  occupation  of  Cali- 
fornia by  the  Americans."  "This  unfortunate  irregularity 
cannot  easily  be  repaired,  and  serious  objections  might  be 
made  to  our  new  act  of  possession." 

The  authenticity  of  this  letter  is  denied  by  the  defendants. 
The  original  is  not  produced.  It  is  stated  by  James  Alexander 
Forbes  to  have  been  stolen  from  him.  The  existence  of  the 
original  and  the  accuracy  of  the  copy  are  sworn  to  by  two 
witnesses,  James  Alexander  Forbes  and  Robert  Bimie.  The 
latter  swears  that  he  was  employed  by  one  of  the  defendants 
to  obtain  from  James  Alexander  Forbes  any  document  that 
would  be  prejudicial  to  the  mine,  and  he  was  informed  that 
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any  such  document  would  be  liberally  paid  for.  He  accord- 
ingly made  a  copy  of  the  letter  of  Alexander  Forbes  of  March 
28, 1848,  which  he  gave  to  Mr.  Barron,  by  whom  he  was  paid 
at  the  time  $200,  and  $200  a  few  days  afterwards.  That  the 
copy  now  produced  is  the  same  as  that  left  with  Mr.  Barron, 
and  that  the  original  was  in  the  handwriting  of  Alexander 
Forbes,  with  which  the  witness  is  acquainted.  James  Alex- 
ander Forbes  states  that  on  the  day  on  which  he  furnished  a 
copy  of  this  letter  to  be  given  to  Mr.  Barron,  the  letter  was 
stolen  from  his  carpet  bag. 

The  character  of  Mr.  Bimie  is  unimpeached.  No  affida- 
vits contradicting  any  of  the  statements  made  by  him  have 
been  submitted. 

We  are  therefore  not  warranted  in  treating  the  allegation 
of  the  answer  that  this  letter  is  forged,  as  sufficient  to  establish 
the  fact. 

We  have  seen  from  thfe  letter  of  Alexander  Forbes  of  the 
1st  December,  1849,  and  from  his  letter  of  3d  February,  1850, 
that  at  the  date  of  the  former  there  were  at  least  two  docu- 
ments for  the  grant  of  lands  to  D.  Andres  Castillero :  one,  a 
notarial  copy  of  which  had  been  sent  to  James  Alexander 
Forbes,  which  was  directed  at  foot  to  the  governor;  the 
other,  the  original  of  which  was  deposited  at  Monterey,  and 
which  was  "  directly  addressed  to  Don  Andres,"  and  therefore 
did  not,  in  the  opinion  of  Alexander  Forbes,  require  a  delivery 
by  the  governor  to  make  it  valid. 

This  latter,  as  has  been  stated,  has  not  been  produced,  nor 
is  it  pretended  by  the  defendants  that  it  ever  existed.  The 
fact  that  Mr.  Forbes  deposited  at  Monterey  the  original  of  a 
document  which  would  thus  seem  to  have  been  fabricated,  may 
well  suggest  suspicions  as  to  the  genuineness  of  the  other  which 
is  now  produced. 
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In  the  exhibit  attached  to  the  deposition  of  Jose  M. 
Lafragua,  a  copy  of  the  Castillo  Lanzas  dispatch  is  found, 
together  with  a  certificate  of  Jesns  Vejar,  a  notary  public, 
signed,  as  it  recites,  on  the  1st  March,  1850, "  at  the  instance  of 
Messrs.  Barron,  Forbes  &  Co.''  In  this  certificate  the  notary 
attests  that  the  dispatch  signed  by  Lanzas  has  ^^  been  respected 
under  that  signature,  and  obeyed  by  the  Mexican  authorities 
that  governed  in  Upper  California  in  the  year  1846 — according 
to  insertions  which  said  authorities  made  of  said  instrument  in 
acts  which  they  passed  upon  the  subject  of  which  they  treat, 
and  which  I  certify  to  have  seen." 

Almost  every  statement  contained   in    this    certificate  is 
admitted  to  be  false.    It  is  not  pretended  by  the  defendants 
that  the  dispatch  of  Lanzas  was  ever  delivered  to  the  governor, 
nor  that  it  was  even  presented  to,  much  less  ^^  respected  and 
obeyed  by  the  Mexican  authorities  of  Upper  California,  in  the 
year  1846."     The  "insertions  of  said   instrument,  made  by 
those  authorities,  in  acts  which  they  passed  upon  the  subject," 
and  which  the  notary  certifies  to  have  seen,  are  purely  imagi- 
nary.   When  a  certificate  of  this  character  is  procured  from  a 
Mexican  notary,  by  some  of  the  defendants  in  this  case,  and  by 
them  filed  as  an  exhibit,  the  court  is  surely  justified  in  regard- 
ing with  suspicion,  not  only  all  documents  which  are  authen- 
ticated in  a  similar  manner,  but  also  those  the  genuineness  of 
which  is  assailed  by  other  proofs. 

We  have  thus  far  considered  the  case  as  it  is  presented  by 
defendants,  and  as.it  appears  from  the  letters  admitted  by 
themselves  to  be  genuine,  with  the  exception  of  one  letter,  the 
genuineness  of  which  they  deny.  We  have  not  thought  it 
necessary  to  enter  upon  a  minute  examination  of  the  mass  of 
evidence  which  has  been  offered  on  either  side.  That  duty 
properly  belongs  to  the  District  Court. 
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Whether  or  not  the  letters  are  susceptible  of  an  explana- 
tion consistent  with  the  bona  fide%  of  the  parties  by  whom 
they  are  written ;  whether  or  not  the  testimony  of  Lafragaa, 
and  other  witnesses,  the  mention  of  this  grant  in  his  report, 
and  the  production  of  the  document  from  the  archives,  and 
other  evidence  which  may  be  offered  hereafter,  will  be  suffi- 
cient to  satisfy  that  court  of  the  genuineness  of  the  titles  pro- 
duced by  the  defendants,  we  cannot  now  anticipate. 

"We  have  only  entered  upon  the  inquiry  so  far  as  was  necee- 
sary  to  show,  that  the  allegations  of  fraud  in  the  bill  are  sus- 
tained by  testimony  sufficient  to  suggest  grave  suspicions  as  to 
the  genuineness  of  the  titles  on  which  the  defendants  rely,  and 
to  justify  the  court  in  interposing,  by  injunction,  in  behalf  of 
the  legal  title  to  stay  the  destruction  of  the  estate  in  contro- 
versy, pending  the  proceeding  by  which  the  validity  of  the  title 
will  finally  be  determined. 

Allusion  has  been  made  to  the  visit  of  Alexander  For^bes 
to  California  in  October,  1847.  His  proceedings  on  his  arrival 
will  now  be  adverted  to,  with  a  view  of  showing  how  the  pos^ 
session  of  the  lands  and  mine  now  held  by  the  defendants  was 
acquired. 

In  the  letter  of  James  Alexander  Forbes  to  Eustace  Bar- 
ron, dated  January  30, 1846,  information  is  given  that  "  Cas- 
tUlero,  a  sort  of  commissioner  from  the  Mexican  government, 
is  working  a  quicksilver  mine  near  the  mission  of  Santa  CJlara." 
How  long  he  continued  in  California  does  not  appear  except 
from  the  affidavit  of  Forbes,  in  which  it  is  stated  that  soon 
after  entering  into  partnership  with  his  associates,  he  went  to 
Mexico  and  never  returned.  It  also  appears  from  the  same 
affidavit,  that  Padre  Real,  one  of  the  partners,  was  left  in  pos- 
session. On  the  22d  September,  1846,  James  Alexander 
Forbes  writes  to  Alexander  Forbes,   "I  am   now  in  charge 
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of  the  quicksilver  mine,  and  am  going  to  work  it  imtil  I  hear 
from  CastiUero,  and  am  upon  the  point  of  striking  a  bargain 
for  four  shares."  The  motive  for  thus  transferring  the  pos- 
session to  James  Alexander  Forbes  is  stated  by  Mr.  Forbes  in  . 
his  affidavit,  and  is  ia  itself  probable.  It  was  to  place  the 
mine  under  cover  of  English  protection,  as  the  American  forces 
were  in  possession  of  California,  and  Mr.  Forbes  was  British 
Vice-Consul.  The  possession  so  delivered  to  Mr.  Forbes  com- 
prised the  mine  itself,  a  log-cabin  and  shed,  together  with  some 
old  tools  and  utensils.  The  cabin  was  not  occupied ;  but  an 
Indian  sometimes  slept  in  the  mine.  Up  to  this  time,  2,000 
lbs.  of  quicksilver  had  been  extracted.  It  is  further  stated  hj 
Forbes  that  this  possession  was  kept  up  by  Indians  whom  he 
sent  to  work  there,  although  during  the  winter  of  1846  it  was 
for  a  time  entirely  abandoned. 

Such  seems  to  have  been  the  situation  of  the  property  up 
to  the  time  when  Alexander  Forbes  acquired  his  interest  in  it 
by  his  contract  with  McNamara,  and  dispatched  Walkinshaw 
to  California  as  his  agent.  To  him,  Mr.  James  Alexander 
Forbes  transferred  the  possession,  and  assays  and  observations 
were  commenced.  The  scarcity  of  operatives  and  the  indo- 
lence of  the  Indians  appear,  however,  to  have  prevented  any 
considerable  operations.  In  the  month  of  October,  1847,  Mr. 
Alexander  Forbes  arrived  in  California,  with  tools  and  labo- 
rers. 

On  his  arrival,  explorations  were  immediately  coihmenced, 
and  on  the  24th  November,  1847,  he  announces  the  discovery 
of  the  "  cinta^^  or  vein  of  ores,  the  direction  of  which  had 
been  before  entirely  mistaken.  On  the  19fh  January,  1848, 
he  writes  to  James  Alexander  Forbes,  as  follows :  "  I  am  very 
much  obliged  to  you  for  your  very  prompt  attention  to  the 
business  in  hand,  and  return  the  eicpediente  immediately.    I 
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am  much  surprified  at  the  result  of  your  assay,  and  shall  try 
what  I  have.  It  will,  of  course,  be  better  to  say  nothing  about 
Uy  particula/rl/y  as  I  Ka/ce  already  written  to  Monterey  that 
there  is  no  mine ;  nor  does  there  appear  to  be  any  quantity  of 
this  kind  of  stuff.    I  hope  soon  to  see  the  aloalde.^^ 

It  is  admitted  in  the  answer  that  in  January,  1848,  the 
alcalde,  James^  W.  Weekes,  made  on  the  petition  of  Alexander 
Forbes,  "  a  concession  to  him  of  the  said  mine,  to  correct  and 
reform  what  had  previously  been  given."  The  extent  of  the 
possession  so  given  is  stated  by  James  Alexander  Forbes  to 
have  been  {onr  jpertenenciaSy  or  two  hundred  by  eight  hundred 
varas.  It  is  to  this  ^^  new  act  of  possession  "  that  Alexander 
Forbes  probably  alludes  in  his  letter  of  25th  March,  1848, 
when  he  says  ^Hhat  serious  objections  may  be  made  to  it« 
legality."  Shortly  after  this  possession  was  obtained,  Mr. 
Forbes  caused  two  square  leagues  to  be  surveyed  around  the 
mine,  which  in  1852  were  put  under  fence,  and  have  ever  since 
been  inclosed,  and  are  now  in  possession  of  defendants. 

It  is  obvious  that  neither  the  act  of  Weekes,  by  which  pos- 
session was  given  of  a  tract  of  eight  hundred  by  two  hundred 
varas,  nor  the  act  of  Forbes  himself,  by  which  possession  was 
taken  of  two  square  leagues,  can  have  any  validity  against  the 
United  States,  who  had  already  acquired  the  legal  title  to  and 
constructive  possession  of  the  land. 

It  is  not  claimed  that  at  the  time  of  the  first  possession  any 
measurement  was  made  or  boundaries  fixed  of  the  three  thou* 
sand  varas  of  which  possession  was  alleged  to  have  been  given. 
No  evidence  has  been  offered  to  show  that  the  possession  up  to 
the  time  of  Weekes'  measurement  was  other  than  that 
described  in  the  affidavit  of  Mr.  Forbes. 
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It  has  already  been  stated  that  the  mining-title  relied  on  by 
the  defi^dants  is  claimed  to  be  founded  on  a  registry  and  act 
of  possession  by  Pico,  the  alcalde  of  San  Job6. 

At  the  time  when  Weekes,  the  American  alcalde,  gave 
the  possession  of  the  mine  and  foar^>er^nen{^  above  referred 
to,  Alexander  Forbes  also  procured  from  him  a  certified  copy 
of  the  expedients  of  the  mine.  This  copy  was  prepared  by 
James  Alexander  Forbes  from  an  original  furnished  to  him  by 
Alexander  Forbes ;  and  to  this  copy  the  certificate  of  Weekes 
is  annexed,  certifying  it  to  be  "a  faithful  copy  made,  to  the 
letter,  from  its  original,  the  expediente  of  the  mine  of  Santa 
Clara,  or  New  Almaden,  which  exists  in  the  archives  under  my 
charge."  This  certificate  is  admitted  to  be  untrue,  or  at  least 
inaccurate.  The  original  from  the  archives  of  the  alcalde  has 
since  been  produced,  and  it  shows  that  the  copy  certified  by 
Weekes  is  neither  "  faithful "  nor  "  to  the  letter."  It  is  evident 
that  the  copy  certified  to  by  Weekes  could  neither  have  been 
prepared  from  nor  compared  with  "  any  original  existing  in  the 
archives  under  his  charge." 

The  original  expediente  now  produced,  is  stated  by  Capt. 
Halleck,  the  superintendent  of  the  mine,  to  have  been  found 
by  himself  in  the  office  of  Mr.  Belden,  Mayor  of  San  Jos6,  in 
the  winter  of  1851.  K  this  document  be  indeed  the  original 
denouncement  and  registry  of  the  mine,  and  if  from  the  time 
of  the  denouncement  it  had  remained  on  file  as  an  original 
record  in  the  alcalde's  office,  it  is  strange  that  the  superin- 
tendent and  counsel  of  the  mine  should  so  long  have  been 
ignorant  of  its  existence. 

In  the  suit  brought  in  1850  for  the  possession  of  the  mine, 
by  Berreyesa  against  James  Alexander  Forbes  and  Walkinshaw 
in  the  District  Court  for  Santa  Clara  County,  a  motion  was  made 

23 
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to  require  the  defendants  to  J)roduce  "  all  jpapers  of  a  pretended 
grant  for  two  sitios^  together  with  all  other  paper  or  papers 
connected  with  the  title  to  said  Almaden  mine  or  the  land 
upon  which  the  same  is  situated,  upon  which  defendants  intend 
to  found  their  claim  to  said  land  or  said  mines,  i&c."  This 
motion  was  granted  by  the  court,  and  said  papers  '^  or  copies 
thereof  ^^  were  ordered  to  be  produced  according  to  said 
motion. 

To  this  order  the  defendants  answered  by  affidavit. 

In  this  affidavit  they  allege  that  they  have  exercised  all 
diligence  to  procure  the  said  documents ;  but  have  been  unable 
to  do  so,  but  expect  soon  to  receive  them  from  the  parties  in 
Mexico  who  hold  them." 

They  further  aver  '^  that  the  said  documents  and  others 
which  they  have  sent  for  in  Mexico,  are  necessary  to  enable 
them  to  proceed  to  the  trial  of  the  cause ;  and  they  specify  the 
following  documents  as  absolutely  necessary  to  them  before 
they  can  proceed  to  trial." 

1st.  "Tlie  original  denouncement  of  the  mine  of  New 
Almaden,  and  the  judicial  possession  given  of  the  same  in  the 
year  1845." 

2d.  ^'  The  confirmation  of  said  denouncement  and  posses- 
sion by  the  supreme  government  in  1846,  and  prior  to  the 
late  declaration  of  war  by  the  United  States  against  Mexico." 

3d.  ^'  The  original  grant  of  land,  including  said  minmg 
possession,  made  by  the  supreme  government  of  Mexico  prior 
to  the  declaration  of  war  as  aforesaid  to  the  owners  of  said 
mine." 

This  affidavit  is  sworn  to  by  Mr.  Halleck,  one  of  the 
attorneys  for  defendants.  It  is  evident  that  at  this  time,  yiz. 
December,  1850,  Mr.  Halleck  could  not  have  been  aware  that 
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the  original  denouncement  of  the  mine  axid  judicial  possession 
of  the  same  given  in  the  year  1845,  was  not  in  Mexico  but  on 
file  among  the  archives  of  the  alcalde's  office  to  which  it 
belonged.  Nor  could  he  have  been  aware  that  the  concession 
of  two  leagues  and  the  ratification  of  the  mining  possession 
were  not,  as  implied  in  his  affidavit,  contained  in  two  docu- 
ments, but  in  one,  viz.,  the  dispatch  of  Castillo  Lanzas,  and 
that  that  dispatch  was  not  dated  "  prior  to  the  declaration  of 
war  by  the  Ignited  States,"  but  ten  days  subsequently. 

But  at  this  very  time  Mr.  Jas.  Alex.  Forbes,  one  of  the 
defendants  in  that  suit,  had  already  received  a  notarial  copy 
of  the  Lanzas  dispatch,  addressed  to  the  governor  of  California ; 
and  the  original  of  another,  addressed  to  Andres  Castillero 
himself,  he  had  been  informed  by  Alexander  Forbes  had  been 
deposited  and  registered  in  Monterey. 

Up  to  the  time  of  filing  the  petition  of  Castillero  to  the 
board  of  land-commissioners,  the  original  expediente  on  file 
in  the  recorder's  office  seems  to  have  escaped  observation  ;  for 
the  exhibit  filed  with  that  petition  is  a  copy  of  the  document 
certified  to  by  Weekes,  and  not  a  copy  of  that  since  produced 
from  the  recorder's  office.  We  are  aware  that  all  these  circum- 
stances may  be  explained,  and  that  the  genuineness  of  this 
document  is  testified  to  by  a  number  of  witnesses.  We  have 
referred  to  the  manner  and  time  of  its  production,  to  show  that 
it  has  not  that  proof  of  genuineness  which  would  be  afforded 
by  its  admitted  production  from  the  archives  of  a  Mexican 
office,  transferred  to  us  on  the  acquisition  of  the  country. 

The  defendants  have  also  produced  in  support  of  their  title 
a  large  number  of  documents,  purporting  to  be  copies  of 
originals  on  file  in  Mexico.  They  consist  of  official  communi- 
cations from  various  officers  in  Mexico,  and  purport  to  be  the 
proceedings  of  those  authorities,  on  the  application  of  Castillero 
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to  the  Junta  for  the  Encouragement  of  Mining,  and  which 
resulted,  it  is  claimed,  in  the  concession  of  the  two  sUios,  as 
shown  in  the  dispatch  of  Lanzas. 

None  of  these  documents  are  authenticated  under  the  great 
seal  of  Mexico.  They  are  certified  by  the  secretary  or  chief 
clerk  of  the  departments  in  which  the  proceedings  purport  to 
have  taken  place.  They  have  been  recently  procured  in  Mexico 
by  an  agent  of  the  defendants. 

Whether  documents  alleged  to  exist  in  the  archives  of 
Mexico,  can  be  regarded  by  the  court  if  unauthenticated  by 
the  political  power  of  that  country  under  its  great  seal,  it  is 
not  necessary  now  to  decide.  But  as  they  have  been  obtained 
since  the  visit  of  Mr.  Barron  and  Gastillero  to  Mexico,  and  as 
the  last  injunction  of  James  Alexander  Forbes  to  Alexander 
Forbes  was  to  have  the  documents  referred  to  by  him  "  of  the 
proper  date,  and  placed  in  the  proper  governmental  custody 
in  Mexico,"  we  are  at  least  justified  in  regarding  such  docu- 
ments with  suspicion  unless  authenticated  in  the  most  satisfac- 
tory manner.  But  especially  should  we  call  for  such  proof, 
when  we  remember  that  the  documents  purport  to  be  a  grant 
of  land  in  California,  dated  May  23d,  1846,  and  that  the 
Mexican  government,  in  the  original  treaty  of  peace  witli 
the  United  States,  declared  in  the  10th  article,  "that  no 
grants  whatever  of  lands  in  any  of  the  territories  ceded 
to  the  United  States  had  been  made  since  the  13th  day  of  May, 
1846." 

We  have  thus  examined  at  greater  length  than  was  intended 
the  evidence  on  which  the  United  States  rely,  to  sustain  the 
allegations  of  fraud  which  are  made  in  the  bill.  The  evidence 
considered  has  been  chiefly  that  afforded  by  a  correspond- 
ence admitted,  with  the  exception  of  one  letter,  to  be  genuine ; 
and  that  relating  to  the  production  of  the  expediente  of  the 
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mine,  in  great  part  presented  by  the  defendants  themselres. 
The  examination  has  been  prosecuted  not  with  a  view  of 
reaching  any  conclusion  upon  the  question  involved,  but 
merely  to  ascertain  whether  the  allegations  of  fraud  in  the  bill 
which  are  not  positively  denied  by  the  answer,  have  such  a 
probable  foundation  as  to  justify  the  court  in  interfering  by 
injunction,  to  preserve  the  property  during  the  investigation 
in  which  the  validity  of  the  title  will  finally  be  determined. 

The  results  of  the  examination  may  briefly  be  recapitulated 
as  follows : 

It  appears  from  the  letters  of  the  defendants,  or  those 
under  whom  they  claim,  that  in  the  years  1847,  1848,  1849, 
and  1850,  plans  were  discussed,  and  the  design  was  entertained 
to  procure  documents  from  Mexico,  the  dates  of  which  were 
to  be  "  arranged"  by  Castillero,  and  which  were  to  be  ^^ placed 
in  the  proper  govenvmental  custody  in  Measico^'*  and  certified 
copies  of  which  were  to  be  sent  on.  That  in  May,  1860,  Mr. 
Barron  and  Castillero  proceeded  to  Mexico,  "  to  attend  to  what 
had  been  recommended  "  by  James  Alexander  Forbes. 

That  documents  have  since  been  produced  "  from  the 
proper  governmental  custody  in  Mexico,"  which  are  claimed 
to  be  a  grant  of  two  leagues  of  land  and  ratification  of  the 
mining  possession.  That  these  documents  are  not  attested  by 
the  great  seal  of  Mexico,  or  oflScially  authenticated  and  recog- 
nized as  genuine  by  the  political  power  of  that  country.  That 
they  are  dated  subsequently  to  the  13th  of  May,  1846  ;  and 
that  the  Mexican  commissioners  solemnly  and  repeatedly 
declared  to  the  government  of  the  United  States,  that  no 
grants  whatever  of  lands  had  been  made  in  the  territory  of 
California  since  that  date.  That  in  December,  1849,  two 
documents,  of  nearly  similar  import,  appear  to  have  been  in 
existence ;  both  of  which  could  not  have  been  genuine.    That 
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the  original  of  one  of  these,  which  was  deposited  in  Monterey, 
has  disappeared ;  while  the  other  is  authenticated  by  the  certi- 
ficate of  a  notary  obtained,  as  it  recites,  at  the  instance  of 
some  of  the  defendants,  nearly  every  statement  of  which  is 
untrue.  That  the  expedients  of  the  mine  originally  produced, 
and  which  was  by  Alexander  Forbes  procured,  to  be  certified 
by  "Weekes,  to  be  a  "  faithful  copy  to  the  letter"  of  the  «pp6- 
dienU  on  file  in  his  office  is  not  a  copy  of  the  document  since 
produced  from  that  office. 

That  this  last  document  was  not  discovered  until  1851,  and 
up  to  that  time  its  existence  seems  to  have  been  unknown  to 
those  of  the  defendants  who  were  most  likely  to  have  known 
of  it,  and  to  their  agent  and  attorneys. 

That  no  measurement  of  the  land  alleged  to  have  been 
granted  by  the  alcalde,  or  demarkation  of  its  boundaries,  was 
effected  during  the  continuance  of  the  Mexican  authority  in 
this  country ;  but  the  possession  of  the  mine  itself,  which  had 
been  kept  up  with  occasional  interruptions,  by  Indian  work- 
men, was  transferred  after  the  occupation  of  the  country,  to 
the  British  vice-consul,  in  order  to  place  it  under  cover  of  the 
protection  of  the  English  government.  That  the  first  formal 
possession,  by  metes  and  bounds,  of  the  tract  liow  held  by 
defendants,  was  taken  long  after  the  occupation  of  California 
by  the  American  forces,  and  after  the  title  of  the  Tlnited 
States  had  accrued.  That  at  the  time  this  possession  was 
taken,  the  existence  of  valuable  ores  on  the  land  was  studiously 
concealed ;  and  that  two  leagues  of  land  were  subsequently 
taken  possession  of  and  inclosed  by  the  defendants  without 
any  authority  whatever. 

It  further  appears  that  the  United  States  are  now  seized  of 
the  legal  title  of  the  land,  and  that  the  title  of  the  defendants, 
assuming  it  to  be  a  genuine  but  an  imperfect  or  equitable  title, 
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IB  one  the  validity  of  which,  under  the  Mexican  mining  and 
colonization  laws,  is  open  to  grave  doubts.  AU  these  circum- 
stances are,  in  our  opinion,  abundantly  sufficient  to  show,  not 
only  that  there  is  a  substantial  ground  of  controversy  between 
the  parties,  but  that  the  allegations  of  fraud  in  the  bill,  which 
are  met  with  no  positive  denial  in  the  answers,  are  sustained 
by  proofs  of  the  fraudulent  designs  of  the  parties,  and  of  the 
manner  in  which  the  documents  are  produced,  which  leave  the 
question  of  their  genuineness  open  to  grave  doubts. 

In  such  a  case,  where  the  substance  of  the  estate  and  that 
which  constitutes  its  chief  value,  is  being  wasted  and  carried 
off  in  enormous  quantities,  and  where  the  threatened  injury  is 
to  an  extent  far  greater  than  can  be  compensated  by  damages, 
it  seems  to  us  clearly  the  duty  of  the  court  to  preserve  the 
property  pending  the  litigation  by  which  the  right  to  it  will 
be  determined. 

« 

P.  DeUa  Torre,  District  Attorney. 

Edm/und  Bcmdolph  and  E.  H.  Stanton,  for  the  United 
States. 

A.  C.  Peachey  a/nd  Gregory  Yale,  for  defendants. 
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LOEING  V.  DOWSER. 
Circuit  Courts  U.  /SI,  JWy  Term,  1868. 

An  equitable  right  cannot  be  enforced  in  a  common-law  form,  and  as  a  legal 
right,  on  the  equity  nde  of  this  court 

The  distinction  between  the  enforoemeDt  of  legal  rights  and  the  pursuit  of  equit- 
able remedies  in  the  Circuit  Court,  United  States,  is  well  defined  by  law,  and 
must  be  maintained. 

The  right  sought  in  this  case  is  equitable ;  the  removal  of  a  cloud  from  title ;  and 
should  therefore  have  been  enforced  on  the  equity  side  of  this  court. 


The  case  was  originally  brought  in  the  District  Court  of 
the  United  States  for  the  ^Northern  District  of  the  State  of 
Califomiay  when  that  court  was  in  the  exercise  of  the  powers 
of  a  Circuit  Court  of  tiie  United  States. 

On  a  demv/rrer  filed  in  that  court  to  the  complaint,  the 
objection  to  the  jurisdiction  of  the  court  raised  by  the  demtvr- 
rer  was  overruled. 

Subsequently,  under  a  recent  act  of  congress  organizing 
this  tribunal,  the  case  has  been  transferred  to  this  court ;  who 
having  ordered  a  re-argument,  the  case  now  comes  before  it  on 
htU  and  dem/urrer. 

The  following  in  totidem  verbis  is  a  copy  of  the  complaint 
filed  in  the  District  Court  of  the  United  States  for  the  North- 
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em  District  of  the  State  of  Califomia,  with  exception  of  the 
description  of  the  property : — 

Samuel  C.  Lobing 

V.  y  At  common  law. 

George  Downer. 

Samuel  C.  Loring,  who  is  a  citizen  of  the  State  of  Massa- 
chusetts, complains  of  the  defendant,  who  is  a  minor  over 
fourteen  years  of  age,  and  citizen  of  the  State  of  Califomia 
residing  in  said  district.  For  that  the  plaintiff  is  seized  and 
possessed  of  [certain  real  estate  described  in  the  complaint], 
and  that  the  defendant  claims  an  estate  or  interest  in  said  real 
estate  adverse  to  the  plaintiff  which  is  invalid,  but  which  is 
wrongfully  used  by  the  defendant  to  annoy  and  harass  the 
plaintifi^s  enjoyment  of  said  real  property  and  to  obstruct  and 
prevent  the  free  use  and  disposition  of  the  same.  Wherefore, 
the  plaintiff  prays  that  the  defendant  may  be  summoned  to 
answer,  that  a  guardian  may  be  appointed  by  the  court,  that 
the  defendant  may  be  required  to  disclaim,  or  produce  such 
claim,  estate,  or  interest ;  that  the  same  may  be  duly  determ- 
ined by  the  judgment  of  this  court  according  to  the  statutes 
of  this  State. 

McAllister,  J. — ^The  complaint  professes  in  its  caption  to 
be  a  common-law  pleading.  The  defendant  so  treats  it,  and 
both  parties  so  consider  it. 

In  the  brief  of  plaintiff's  counsel  it  is  stated,  "  This  action 
is  a  proceeding  at  law,  the  right  to  be  tried  is  a  legal  right,  as 
much  so  as  if  the  defendant  had  of  his  own  independent 
motion  commenced  an  action  of  ejectment  against  the  adverse 
party,  to  recover  the  possession  of  the  premises.    After  the 
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defendant  pleads  (which  pleading,  on  his  part  is  in  the  nature 
of  a  declaration),  the  whole  proceeding  is  but  an  inverted 
action  of  ejectment. 

The  court  also  considers  it  a  common-law  proceeding.  It 
partakes  of  none  of  the  features  which  characterize  a  bill  in 
chancery,  and,  ex  concessis  of  the  parties,  is  to  be  tried  at  com- 
mon law  by  a  jury,  according  to  the  principles  of  an  ejectment 
suit.  K  this  proceeding  be  purely  a  proceeding  at  common 
law,  the  question  which  arises  in  limine  is,  what  is  the  nature 
of  the  remedy  sought  through  its  instrumentality  ?  K  it  be 
an  equitable  one  purely,  then  is  its  fate  determined  by  the  56th 
rule  of  this  court,  which  after  prescribing  that  the  practice  and 
forms  in  this  court  shall,  so  far  as  is  not  provided  for  by  the 
rules  of  this  court,  or  by  the  acts  of  congress  of  the  United 
States,  conform  to  those  prescribed  by  certain  acts  of  the 
legislature  of  this  State  therein  referred  to,  closes  with  the 
proviso^  "  that  nothing  in  either  of  said  acts  shall  be  so  con- 
strued as  to  authorize  the  enforcement  of  a  merely  equitable 
right  by  any  action  or  proceeding  on  the  common-law  side  of 
this  court." 

This  rule  but  reiterates  a  doctrine  arising  out  of  the  organi- 
zation of  this  court,  under  the  laws  and  constitution  of  the 
United  States.  In  Robinson  v.  Campbell  (3  Wheaton,  222),  it  is 
said,  "  The  acts  of  congress  have  distinguished  between  reme- 
dies at  common  law,  and  in  equity.  .  .  .  The  court,  therefore, 
think,  that  to  effectuate  the  purposes  of  the  legislature,  the  rem- 
edies in  the  courts  of  the  United  States  are  to  be  at  common  law 
or  in  equity,  not  according  to  the  practice  of  the  State  courts, 
but  according  to  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  that  country  from  which  we  derive 
our  knowledge  of  those  principles." 
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That  case  ennnciates  the  principle  that  if  State  laws  have 
given  a  legal  remedy  founded  on  an  equitable  title,  the  equity 
jurisdiction  of  the  Circuit  Court  is  not  affected  thereby. 

In  Boyle  v.  Zacka/rie  dk  Turner  (6  Peters,  658),  we  find  that 
the  chancery  jurisdiction  given  by  the  constitution  and  laws  of 
the  United  States,  is  the  same  in  every  State  of  the  Union,  and 
the  rule  of  decision  is  the  same  in  all.  "  And  the  settled  doc- 
trine of  this  court,  is,  that  the  remedies  in  equity  are  to  be 
administered,  not  according  to  the  State  practice,  but  according 
to  the  practice  of  courts  of  equity  in  the  parent  country,  as 
contra-distinguished  from  that  of  courts  of  law.  In  U.  S.  v, 
HowUmd  (4  Wheaton,  115),  it  is  said,  "  And  as  the  courts  of 
the  Union  have  a  chancery  jurisdiction  in  every  State,  and 
the  judiciary  act  confers  the  same  chancery  powers  on  all, 
and  gives  the  same  rule  of  decision,  its  jurisdiction  in  Massa- 
chusetts must  be  the  same  as  in  other  States."  The  court, 
therefore,  decided  in  that  case,  that  the  chancery  jurisdiction 
was  not  affected  by  a  law  of  that  State  which  provided  a 
peculiar  process  for  a  party. 

In  Zmingaton  v.  Story  (9  Peters,  632),  it  was  decided,  that 
a  federal  court  in  Louisiana,  ought  to  proceed  in  equity  accord- 
ing to  the  same  principles,  rules,  and  usages  as  the  other  Cir- 
cuit "Courts  administered  it ;  and  it  made  no  difference  whether 
there  were,  or  were  not,  courts  in  the  State  administering 
equity  law. 

In  Bennett  v.  Butterworth  (11  Howard,  674),  carried  to  the 
Supreme  Court  from  the  District  Court,  U.  S.,  for  the  District 
of  Texas,  Taney,  C.  J.,  says,  "  Whatever  may  be  the  laws  of 
Texas,  they  do  not  govern  the  proceedings  and  practice  in  the 
courts  of  the  United  States ;  and  although  the  forms  of  pro- 
ceedings and  practice  in  the  State  Courts  have  been  adopted 
in  the  District  Court,  yet  the  adoption  of  the  State  practice 
must  not  be  understood  as  confounding  the  principles  of  law 
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and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be 
blended  together  in  one  suit.  The  constitution  of  the  United 
States,  in  creating  and  defining  the  judicial  power  of  the  general 
government,  establishes  this  distinction  between  law  and  equity ; 
and  a  party  who  claims  a  legal  title,  must  proceed  at  law,  and 
may  undoubtedly  proceed  according  to  the  forms  and  practice 
in  such  cases  in  the  State  courts.  But  if  the  claim  is  an  equita- 
ble one,  he  must  proceed  according  to  the  rules  this  court  has 
prescribed  (under  the  authority  of  the  act  of  congress,  23d 
August,  1842),  regulating  proceedings  in  equity." 

In  McFavl  v.  Ramaey  (20  Howard,  526),  the  court  cites 
approvingly  the  immediately  preceding  case,  and  say,  "In 
those  States  where  the  courts  of  the  United  States  administer 
the  common  law,  they  cannot  adopt  these  novel  inventions 
which  propose  to  amalgamate  law  and  equity,  by  enacting  a 
hybrid  system  of  pleadings,  unsuited  to  the  administration  of 
either." 

The  foregoing  authorities  enunciate  the  following  propo- 
sitions. 

1.  That  the  constitution  and  laws  of  the  United  States  cre- 
ate a  distinction  between  legal  and  equitable  rights,  and  they 
must  be  administered  on  the  common-law  and  equity  sides  of 
this  court  respectively. 

2.  That  the  distinction  between  the  two  must  be  preserved 
in  every  State,  even  where  no  court  of  chancery  exists. 

8.  That  if  a  legal  remedy  is  given  by  a  state  law  for  an 
equitable  right,  such  fact  does  not  affect  the  equity  jurisdiction 
of  the  federal  courts. 

The  inference  from  the  last  proposition  is,  that  if  a  legal 
remedy  has  been  given  by  a  state  law  for  an  equitable  right, 
the  equity  jurisdiction  of  the  federal  courts,  being  unaffected  by 
it,  must  be  maintained.  I  know  of  no  exception  to  the  rule, 
unless  it  is  to  be  found  in  some  cases  in  which  an  equitable 
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title  has  been  declared  by  state  statutes  to  be  legal,  and  in 
which  it  has  been  decided  that  upon  such  titles  actions  of  eject- 
ment may  be  sustained.  Such  exceptions  are  doubtless  owing 
to  the  construction  placed  upon  the  84th  section  of  the  judi- 
ciary act,  adopting  the  laws  of  the  several  States  as  rules  of 
decision  in  the  courts  of  the  United  States  in  common-law 
cases. 

We  come  now  to  the  character  and  nature  of  the  remedy 
i^ught  to  be  enforced  in  this  case.  The  right  given  by  the 
legislature,  on  which  the  present  proceeding  rests,  is  the  right 
to  any  one  in  possession  of  real  estate  to  institute  an  action  to 
determine  any  adverse  claim  of  another  to  said  real  estate.  As 
to  the  policy  or  propriety  of  that  legislation,  this  court  has 
nothing  to  say.  In  the  courts  of  this  State,  by  the  practice  act, 
one  form  of  action  is  prescribed  in  all  cases,  whether  common 
law,  in  equity,  or  in  the  admiralty.  The  courts,  however,  have 
been  forced,  by  the  very  reason  of  the  thing,  to  create  practi- 
cally those  differences  which  the  nature  of  things  create,  and 
which  legislative  theory  cannot  annul. 

In  McFavl  v.  Ramsey  (20  Howard,  525),  the  court  say, 
^^  But  this  attempt  to  abolish  species,  and  establish  a  single 
genus^  is  foimd  to  be  beyond  the  power  of  legislative  omnipo- 
tence. They  cannot  compel  the  human  mind  not  to  distinguish 
between  things  that  differ."  There  will  be  found,  on  examina- 
tion of  the  decisions  of  our  State  courts,  a  practical  illustration 
of  the  justness  of  foregoing  remarks  of  the  Supreme  Court  of 
the  United  States.  K  a  party  goes  into  a  State  court,  he  has 
to  enter  it  with  one  form  of  action,  whatever  be  the  nature  of 
his  right,  or  the  character  of  the  remedy  he  seeks.  But  he 
finds  practically  that  the  remedy  he  seeks  is  administered  ac- 
cording to  the  rules  of  equity  or  common  law,  just  in  propor- 
tion as  it  is  legal  or  equitable.  This  must  necessarily  be  in  the 
nature  of  things. 
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In  Mintwm  v.  Hays  (2  Cal.  593),  our  Supreme  Court  says, 
"  Although  in  this  State  there  is  no  separate  forum  for  the 
adjudication  of  chancery  cases,  yet  in  our  courts  having  chan- 
cery jurisdiction,  the  rules  and  principles  of  equity  practice 
remained  unaltered." 

In  Chiy  V.  Hammond  (January  Term,  1858),  they  decide 
that  in  chancery  cases  parties  are  not  entitled  to  juries.  They 
have  entertained  jurisdiction  over  bills  quia  timety  bills  for  the 
cancellation  of  deeds,  bills  to  remove  clouds  upon  titles,  to 
enjoin  sales,  and  for  many  other  purposes. 

In  the  case  of  the  Merced  Mining  Co.  v.  Fremont  (7  Cal. 
320),  the  section  of  the  practice  act  of  this  State  upon  which 
the  present  proceeding  has  taken  place,  came  under  considera- 
tion.    In  whatever  form  the  proceeding  was  presented  to 
the  court,  it  is  evident  it  was  considered  and  decided  by  the 
principles  of  equity  jurisprudence.    Speaking  of  their  power  to 
issue  an  injunction,  they  ask,  "  Is  not  an  injunction  pendente 
lite  a  remedial  favorite  in  equity  ?"    When,  then,  the  State 
courts  possessing  under  the  same  forms  of  pleading  a  mingled 
jurisdiction  of  common  law  and  equity,  are  constrained  by  the 
necessity  of  the  case  to  distinguish  between  the  principles  of 
the  two  systems  in  the  administration  of  justice,  how  can  this 
tribunal,  bound  by  the  constitution  and  laws  of  the  country, 
confound  them  ?    It  is  not  a  formal,  but  a  substantial  differ- 
ence which  exists  between  a  common-law  proceeding  and  a 
proceeding  in  equity  in  this  court,  and  they  are  followed  by 
different  results.    K  this  proceeding  is  taken  cognizance  of  by 
this  tribunal,  it  could  not,  bound  as  it  is  to  recognize  the  dis- 
tinction between  common  law  and  equity,  permit  anj  equita- 
ble title  of  defendant  to  be  given  in  evidence ;  whereas,  in  the 
State  courts,  who  recognize  no  such  distinction,  the  equities  of 
defendant  might  prevail  over  a  legal  title,  as  it  might  also,  if 
the  plaintiff  had  invoked  the  equity  powers  of  this  court. 
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But  it  is  contended  that  the  present  proceeding  is  nothing 
more  than  an  "  inverted  ejectment,"  a  common-law  remedy 
asserting  a  common-law  right. 

In  Sv/rgett  v.  Lapice  et  al.  (8  Howard,  65),  the  court,  com- 
menting upon  another  case,  say  in  relation  to  it,  "But  that 
was  not  an  action  of  title  to  quiet  the  plaintiff  in  possession  of 
his  land,  but  was  a  petitory  action  brought  by  the  United 
States  to  recover  land  which  was  in  possession  of  the  defend- 
ant, and  to  which  the  United  States  claimed  a  legal  title.  The 
suit  was  in  the  nature  of  an  ejectment,  and  in  no  respect 
analogous  to  a  proceeding  in  equity  to  remove  a  cloud  from 
the  title  of  a  party,  who  not  only  holds  the  legal  title,  but  is 
also  actually  in  possession  of  the  land  in  dispute,"  &c. 

!Now,  the  complaint  in  this  case  alleges  the  plaintiff  to  be 
seized  and  in  possession  of  real  estate,  to  which  defendant 
claims  an  adverse  title,  which  it  charges  to  be  adverse  and 
wrongfully  used  by  defendant  to  annoy  and  harass  the  plain- 
tiff's enjoyment  of  said  real  estate,  and  to  obstruct  and  prevent 
the  free  use  and  disposition  of  the  same ;  and  prays,  among 
other  things,  that  the  defendant  may  be  required  to  disclaim 
or  produce  his  adverse  claim,  that  the  same  may  be  determined. 
If  this  is  not  a  proceeding  in  the  nature  of  a  bill  qma  timet 
to  quiet  possession,  and  remove  a  cloud  from  title,  it  is  difficult 
to  classify  it. 

It  is  also  urged,  that  the  legislature  of  this  State  has  con- 
veirted  the  right  prosecuted  into  a  cause  of  legal  action,  and 
therefore  this  court  is  boimd  so  to  consider  it.  The  legislature 
does  not  touch  the  title  or  alter  its  character.  It  simply  autho- 
rizes the  party  to  litigate  it.  How  is  this  to  be  done?  By  a 
resort  to  the  appropriate  tribunals.  If  his  right  be  a  legal  one, 
by  going  into  a  common-law  court ;  if  equitable,  by  invoking 
the  powers  of  a  court  of  equity,  if  he  makes  an  appeal  to  the 
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federal  court.  We  have  Been,  that  this  proceeding  is  substan- 
tially instituted  for  the  vindication  of  equitable  rights ;  that  it 
seeks  to  quiet  possession — to  remove  a  cloud  from  title ;  and 
asks  such  action  from  this  court  as  will  dispose  of  defendant's 
title,  and  prevent  him  from  using  it  to  harass  and  annoy  the 
complainant.  That  such  proceeding  is  one  which  is  for  a  court 
of  equity,  is  manifest  by  the  decisions  of  the  Supreme  Court 
In  Clarh  v.  Smith  (13  Peters,  195),  that  tribunal  administered 
a  statute  of  Kentucky,  very  similar  to  that  under  which  com- 
plainant is  proceeding,  in  the  exercise  of  its  equitable  jurisdic- 
tion. This  they  could  not  have  done,  had  they  supposed  the 
proceeding  a  common-law  one,  brought  to  enforce  a  mere  l^al 
title.  In  WuMiffe  v.  Owings  (17  Howard,  47),  a  similar 
action  took  place;  and  the  court  rested  the  right  of  the 
plaintiff  to  recover,  upon  the  general  principles  of  equity, 
as  well  as  on  the  statute  of  Kentucky. 

The  last  ground  taken  against  the  demurrer,  and  to 
prove  this  proceeding  as  perfectly  proper  in  a  court  of  com- 
mon law,  is  that  there  existed  at  common  law  writs  issued 
to  prevent  possible  mischief,  and  known  as  "  Brema  partid- 
pcmtia^^  which  are  enumerated  by  Lord  Coke;  and  it  is 
contended,  that  this  fact  shows  that  the  administration  of 
precautionary  justice  was  never  limited  to  courts  of  equity. 
There  is  no  doubt  that  before  the  limits  between  law  and  equity, 
and,  indeed,  before  the  modern  system  of  equity  had  existed, 
such  writs  did  issue.  Story,  in  his  treatise,  alludes  to  the  fact 
One  of  these  writs  was  that  of  "  Ne  injuate  vexes  ;"  to  which,  it 
is  suggested,  the  procedure  in  this  case  may  be  assimilated. 
No  instance  is  given  of  their  present  vitality ;  and  it  is  matter 
of  serious  doubt,  whether  the  old  common-law  writs  of  Mesne^ 
Wcvrrantia  Ghavia^  Monstrcmerant^  Curia  Claudelia^  and  Ne 
inyuste  vexes^  or  any  other  of  the  six  writs  enumerated  by 
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Judge  Story,  existed  as  part  of  the  common  law,  when  adopted 
by  this  State  in  1850.  It  is  clear,  the  aulliorities  heretofore 
cited,  did  not  recognize  them  as  part  of  that  law,  previous  to 
that  period.  WUlardj  in  his  treatise  on  equity  (p.  328),  enu- 
merates these  relics  of  the  olden  time,  and  says,  "  These  reme- 
dies have  been  so  long  antiquated,  that  but  few  traces  of  their 
former  existence  remain.  In  modem  times,  courts  of  equity 
have  administered  relief  in  the  foregoing  and  many  other 
instances,  and  arrested  the  commission  of  anticipated  injuries, 
by  the  bill  quia  timet:'  (25  Wend.  182  ;  5  Paige  Ch.  E.  493.) 
Whenever  the  equitable  powers  of  this  court  shall  be 
invoked  in  a  case  like  the  present,  an  inquiry  into  its  merits 
will  be  appropriate. 

The  demurrer  in  this  case  must  be  sustained,  and  an  order 
to  that  effect  entered  upon  the  minutes  of  the  court. 

Slocm^  Broancm  dk  Cfroat,  for  plaintiffs. 

Joseph  B.  WeUs,  for  defendant. 

24 
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MINTUKN  V.  LAEUE  et  al. 
Circuit  Courty  U.  /SI,  July  Term^  1858. 

Equitt  will  protect  by  iDJunction  a  statutory  right,  where  the  title  of  eom- 

plainant  is  free  from  doubt 
Where  the  legislature  has  granted  the  franchise  of  constructing  and  keeping  a 

f«rry,  no  powers  will  be  construed  to  have  been  given  by  implication,  unless 

of  a  direct  character. 
None  not  so  derived  will  be  'conceded,  except  by  the  express  language  of  the 

law. 
A  monopoly  will   never  be  awarded  exeept  by  implication  of  a  most  direct 

and  immediate  character,  and  as  neceseatily  annexed  to  powers  expressly 

granted. 


The  bill  in  this  case  was  filed  praying  for  an  injunction  to 
restrain  the  defendants  from  infringing  npon  an  alleged  ex- 
clusive franchise  of  the  complainant  in  a  ferry  between  the 
town  of  Oakland  and  the  city  of  San  Francisco. 

MoAllisteb,  J. — ^The  bill  in  this  case  is  exhibited  in  behalf 
of  Edward  Mintum,  a  citizen  of  the  State  of  New  York,  who 
alleges  himself  to  be  the  proprietor  of  a  ferry  established 
across  the  Bay  of  San  Francisco,  with  its  termini  at  the  town 
of  Oakland  and  the  city  of  San  Francisco.  The  bill  prays  for 
an  injunction  against  the  defendants,  who,  it  is  alleged,  are 
infringing  the  exclusive  privileges  which  complainant  claims 
to  hold  in  the  said  ferry. 
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A  motion  is  made  upon  the  bill  and  aflBdavits  filed  by  both 
parties,  for  the  issue  of  the  writ  prayed  for.  In  the  affidavits 
of  both  parties  are  introduced  matters  collateral  to  the  merits, 
and  which  cannot  be  subjects  of  legitimate  consideration  in 
the  discussion  of  this  case.  Instead  of  being  distinct  affirma- 
tions or  denials  of  facts  material  to  the  issue,  they  are  argu- 
mentative, denunciatory,  and  partake  more  of  the  character  of 
written  discussions,  than  of  sworn  statements  of  facts  consti- 
tuting the  true  merits  of  the  cause.  Perhaps  the  appropriate 
course  would  have  been  for  the  court  to  have  suppressed  them 
as  tending  to  introduce  confusion,  and  constitute  a  dangerous 
precedent  in  the  practice  of  a  court  of  chancery.  But  as 
neither  party  moved  for  their  suppression,  content  with  calling 
the  attention  of  the  court  to  the  character  of  these  documents, 
it  was  agreed  by  both  parties  that  the  affidavits  should  be 
read ;  the  propriety  of  the  admission  of  them,  or  portions  of 
them,  discussed  on  the  final  argument  of  the  motion,  and  the 
disposition  of  them  left  to  the  court.  !Now,  there  is  a  large 
proportion  of  these  documents  the  court  feels  bound  to  discard 
from  its  consideration.  Whether  the  charter  of  the  town  of 
Oakland  was  obtained  by  fraudulent  practices  from  the  legis- 
lature of  this  State  ?  Whether  the  ordinance  of  the  trustees 
of  the  town  of  Oakland,  passed  for  the  establishment  of  the 
ferry,  was  the  result  of  conspiracy?  Whether  the  contract 
between  the  town  of  Oakland  and  Carpentier,  the  assignor  of 
complainant,  was  the  offspring  of  fraudulent  connivance? 
Whether  the  ferry  has  been  so  grossly  mismanaged  as  to  con- 
stitute an  imposition  on  the  public  ?  Whether  the  proprietor- 
ship of  the  ferry  has  been  a  source  of  profit  or  not  ?  Whether 
all  good  citizens  demand  that  the  monopoly  of  complainant 
should  be  arrested?  Whether  public  opinion  among  the 
citizens  of   Oakland  emphatically  requires  it  to  be  done? 
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These  matterB,  and  all  akin  to  them  which  have  been  embodied 
in  the  affidavits,  or  directly  intimated  in  them,  must  be  disre- 
garded, and  this  case  decided  by  an  application  of  well-settled 
legal  principles  to  the  issue  made.  The  complainant  asks  for 
the  extraordinary  interposition  of  this  court  for  the  protection 
of  what  he  considers  a  legal  statutory  right ;  and  if  given,  it 
must  be  by  the  application  of  principles,  independent  of  all 
other  considerations. 

He  claims  as  assignee  of  one  Charles  Mintum,  himself  the 
assignee  of  one  Edward  B.  Carpentier,  who  is  the  allied 
grantee  of  the  ferry  from  the  town  of  Oakland. 

The  defendants,  independently  of  the  defects  alleged  by 
them  to  exist  in  the  title  of  the  complainant,  set  up  by  way  of 
defense,  a  claim  under  a  direct  transfer  to  them  of  the  premises 
in  dispute,  from  the  town  of  Oakland,  subsequent  in  date  to 
the  assignment  to  complainant  by  Charles  Mintum.  They 
also  set  up  as  a  defense,  the  fact,  that  the  steamer  they  are 
running  has  been  duly  licensed  and  enrolled  for  the  coasting 
trade,  under  the  laws  of  the  United  States,  and  as  such  is  enti- 
tled to  navigate  the  waters  of  the  bay  of  San  Francisco.  In  the 
view  the  court  entertains  of  this  case,  it  will  be  unnecessaiy  to 
investigate  the  character  of  this  latter  defense. 

The  complainant  Mintum,  contends  that  the  documentaiy 
title  exhibited,  vested  in  him  an  exclusive  privilege  to  the  ferry 
for  the  term  of  twenty  years  from  the  date  of  the  contract 
between  the  town  of  Oakland  and  the  said  Carpentier.  That 
such  contract,  under  which  he  claims,  vested  in  him  such  an 
interest  as  excludes  any  one  from  the  right  to  run  a  boat  on  the 
route  between  the  city  of  San  Francisco  and  the  town  of  Oak- 
land, and  concludes  the  town  of  Oakland  from  conferring  on 
any  one  the  right  to  do  so  during  the  period  of  time  said  con- 
tract shall  exist    He  further  contends,  that  he  has  exhibited 
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a  prima-facie  case,  and  that  it  entitles  him  to  an  injunction ; 
that  the  court  will  not  look  to  the  extent  and  validity  of  the 
complainant's  title,  but  postpone  the  consideration  of  them  to 
a  future  stage  of  the  case.  There  is  a  class  of  cases  where  the 
court  will,  although  not  satisfied  with,  but  entertaining  doubt 
as  to  the  complainant's  title,  grant  an  injunction  forthwith,  be- 
fore answer.  But  this  is  done  to  prevent  irreparable  mischief. 
Where  the  injury  sought  to  be  enjoined,  is  the  transfer  of  ne- 
gotiable paper  by  an  irresponsible  party ;  a  destructive  tres- 
pass to  the  inheritance;  the  repetition  of  a  nuisance,  or  the 
commission  of  some  act  not  reparable  in  damages,  the  court  ex 
necessitate  ynH  order  an  injunction  to  keep  the  parties  in  statu 
quo  until  its  doubts  have  been  removed  by  the  facts  elicited  in 
the  future  investigation  of  the  cause.  This  is  not  such  a  case. 
The  title  of  the  complainant  is  set  forth  in  his  documentary 
proof;  and  all  the  materials  for  its  investigation  by  ascertaining 
their  legal  effect,  are  before  the  court.  It  involves  n6  inquiry 
into  complicated  facts.  It  depends  alone  upon  the  construction 
of  the  charter  which  gave  it  birth.  Why  should  the  court  de- 
cline to  pass  upon  it,  but  postpone  the  investigation  into  the 
construction  of  it,  intermediately  enjoining  the  adverse  party 
from  running  their  boat? 

The  complainant  asks  for  an  injunction  to  enjoin  from  the 
alleged  infringement  of  what  he  claims  to  be  his  statutory 
right.  Now,  the  power  of  this  court  to  interpose,  depends  upon 
the  fact  that  his  right  is  clear  and  without  douht,  his  possession 
actual,  and  when  his  legal  title  is  not  put  in  dovht.  (1  Johns. 
Ch.  Eep.  611.) 

In  Livingston  Y.  Van  Ingen^  (9  Johns.  585),  Chancellor 
Kent  says,  "  Injunctions  are  always  granted  to  secure  the  enjoy- 
ment of  statute  privileges  of  which  the  party  is  in  the  actual  pos- 
session^ unless  the  right  be  doubtful."    The  same  doctrine,  that 
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before  the  court  will  interfere  by  injunction  the  right  of  the 
complainant  should  h^  free  from  dovbt^  is  enunciated  by  Sav- 
age, C.  J.,  in  Stearnhoat  Co.  v.  Livingston  (3  Cowen,  755.) 

It  may  be  therefore  assumed  that  the  right  of  the  com- 
plainant must  be  legal,  clear,  and  beyond  reasonable  doubt 
The  question,  then,  into  its  validity  and  extent  becomes  not 
only  a  necessary  but  preliminary  inquiry  to  the  issue  of  an 
injunction. 

Kow,  the  source  of  complainant's  title  is  to  be  found  in  the 
charter  of  the  town  of  Oakland.  He  claims  under  assignment 
from  Edward  B.  Carpentier,  grantee  of  that  town.  No  interest 
could  pass  from  the  latter  to  its  grantee  save  what  was  vested 
in  it  by  its  charter,  and  none  other  could  pass  from  it  to  the 
grantee  under  whom  complainant  claims,  whatever  may  be 
the  terms  of  the  instrument  executed  by  them. 

As  to  the  character  of  this  interest  it  must  be  that  of  a 
vested  interest,  or  property ;  or  it  is  a  franchise ;  or  lastly,  it 
maybe  termed,  as  characterised  by  one  of  the  solicitors  for  the 
complainant, "  a  legislative  power."  The  decisions  of  the  New 
York  courts  upon  the  interest  conveyed  to  the  city  of  New 
York  in  the  ferries  which  cluster  around  it,  are  based  upon  the 
transfers  made  of  them  to  it  by  the  old  charter  of  the  British 
Crown,  and  the  legislature,  from  time  to  time,  of  the  State  of 
New  York.  These  transfers  are  alienations  containing  all  the 
operative  words  of  conveyance  known  to  deeds  transferring 
the  fee  in  real  estate ;  and  their  legal  effect  is  fixed  by  well 
settled  principles.  Those  New- York  decisions  can,  therefore, 
afford  no  proper  guide  in  the  construction  of  the  Oakland 
charter.  In  fact  it  was  not  contended  in  the  argument  that 
any  property  in  the  ferry  was  vested  in  the  town  of  Oakland 
by  its  charter,  as  was  the  case  in  New  York.  One  of  the 
solicitors  for  complainant  contended  that  although  no  property 
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was  conveyed,  a  franchise  was  transferred ;  and  the  other 
affirmed  that  aomething  more  than  a  franchise  passed,  and 
termed  it  a  "  legislative  power."  The  conrt  considers  it  a  mere 
naked,  incorporeal  right.  It  is  created  by  law ;  exists  only  in 
contemplation  of  law.  It  is  invisible,  intangible,  and  incapable 
of  a  physical  possession,  and  depends  on  the  law  for  its  protec- 
tion.   (2  Gray,  27.) 

But  whatever  be  the  interest  that  passed,  its  nature  and 
extent  must  be  ascertained  in  order  to  see  if  the  title  of  com- 
plainant be  so  free  from  doubt  as  to  authorize  the  court  to 
interfere  by  injunction.  The  charter  of  Oakland  is  a  pubUc 
grant  for  the  establishment  and  regulation  of  ferries  across 
navigable  streams,  is  a  subject  within  the  control  of  govern- 
ment, and  is  not  matter  of  private  right.  In  the  construction 
of  such  a  grant,  designed  by  the  sovereign  power  making  it  to 
be  a  general  benefit  and  accommodation  to  the  public,  the  rule 
is,  that  if  the  meaning  of  the  words  be  doubtful  they  shall  be 
taken  most  strongly  against  the  grantee  and  for  the  govern- 
ment, and  therefore  should  not  be  extended  by  implication 
beyond  the  natural  and  obvious  meaning  of  the  words,  and  if 
these  do  not  support  the  right  claimed,  it  must  fall.  {Mills  v. 
St.  Clair  Co.,  8  Howard,  669.) 

In  such  a  grant  nothing  passes  but  what  is  granted  in  clear 
and  explicit  terms.  And  neither  the  right  of  taxation,  nor  any 
other  power  of  sovereignty  which  the  community  have  an 
interest  in  preserving  undiminished,  will  be  held  by  the  court 
to  be  surrendered  unless  the  intention  to  surrender  is  mani- 
fested by  words  too  plain  to  be  mistaken.  {Ohio  Life  Insvr 
ranee  Co.  v.  Deholty  16  Howard,  436.)  In  JBeaty  v.  Luaee  of 
Knawler  (4  Peters,  168),  the  court  say,  "  That  a  corporation  is 
strictly  limited  to  the  exercise  of  those  powers  which  are 
specifically  conferred  on  it,  will  not  be  denied." 
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In  the  Choflrles  River  Bridge  case  (11  Peters,  648),  it  is 
said  '^  when  "  a  corporation  alleges  that  a  state  has  surrendered 
for  seventy  years  its  power  of  improvement  and  public  accom- 
modation in  a  great  and  important  line  of  travel,  along  which  a 
vast  number  of  its  citizens  must  daily  pass,  the  conunnnity  have 
a  right  to  insist  in  the  language  of  this  court  above  quoted 
^^  that  its  abandonment  ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  State  to  abandon  it  does 
not  appear." 

In  that  case  the  principle  was  applied  to  the  charter  given, 
to  the  proprietors  of  a  bridge,  by  the  State  of  Massachusetts. 
The  court  say  in  relation  to  the  charter,  ^^  It  is  in  the  usual  form, 
and  the  privileges  such  as  are  commonly  given  to  corporations 
of  that  kind.  It  confers  on  them  the  ordinary  faculties  of  a 
corporation  for  the  purpose  of  building  the  bridge,  and  estab- 
lishes certain  rates  of  toll  which  the  company  are  authorized 
to  take.  .  .  .  There  is  no  exclusive  privilege  to  them.  .  .  . 
No  engagement  from  the  State  that  another  shall  not  be 
erected ;  and  no  undertaking  not  to  sanction  competition,  nor 
to  make  improvements  tliat  may  diminish  the  amount  of  its 
income.  Upon  all  these  subjects  the  charter  is  silent,  and 
nothing  is  said  in  it  about  a  line  of  travel,  so  much  insisted  on 
in  the  argument,  in  which  they  are  to  have  exclusive  privi- 
leges. Ko  words  are  used  from  which  an  intention  to  grant 
any  of  these  rights  can  be  inferred.  K  the  plaintiff  is  entitled 
to  them  it  must  be  implied  simply  from  the  nature  of  the  grant, 
and  cannot  be  inferred  from  the  words  by  which  the  grant  is 
made.  .  .  .  All  the  franchises  and  rights  of  property  enu- 
merated in  the  charter,  and  there  mentioned  to  have  been 
granted  to  it,  remain  unimpaired.  But  its  income  is  destroyed 
by  the  Warren  bridge,  which,  being  free,  draws  off  the  pas- 
sengers and  property  which  woiild  have  gone  over  it  and  ren- 
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ders  their  franchise  of  no  value.  This  is  the  gist  of  the  com- 
plaint.  ...  In  order,  then,  to  entitle  themselves  to  relief,  it 
is  necessary  to  show  that  the  legislature  contracted  not  to  do 
the  act  of  which  they  complain,  and  that  they  impaired,  in 
other  words  violated,  that  contract  by  the  erection  of  the 
"Warren  bridge."  The  court  then  proceed  to  decide  that  no 
contract  of  the  kind  arose  out  of  the  words  of  the  charter, 
and  consequently  by  the  erection  of  the  Warren  bridge  no 
violation  of  any  contract  made  with  the  proprietors  of  the 
existing  bridge  had  taken  place.    (11  Peters,  549.) 

The  case  of  JFbrmmg  v.  Gregovre  (16  Howard,  524),  is  an 
instructive  one  on  this  point.  The  complainant  stated  that  he 
had  been  authorized  by  an  act  of  the  State  legislature,  framed 
in  1838,  to  establish  and  keep  a  ferry  for  the  term  of  twenty 
years,  and  that  by  the  terms  of  the  act  it  was  provided  that 
no  court  or  board  of  commissioners  should  authorize  any  other 
person  to  keep  a  ferry  within  the  limits ;  and  the  bill  prayed 
for  an  injunction  against  the  defendants.  These  latter  defended 
on  the  ground,  that  under  a  contract  made  with  the  city  of 
Dubuque,  within  the  limits  of  which  the  ferries  were  situated, 
they  (the  contract  bearing  date  in  1852)  were  running  their 
boat,  which  did  not  interfere  witU  the  right  of  the  plaintiff 
other  than  such  interference  as  is  the  necessary  result  of  a  fair 
competition.  It  was.  contended  by  complainant  that  the 
privilege  conferred  on  him  was  exdusive  ;  that  the  right  had 
been  given  to  him  and  his  heirs  for  twenty  years ;  that  an 
ordinary  license  is  not  granted  to  a  man  and  his  heirs;  that  it 
was  provided  in  the  act  "  that  no  court  or  board  of  county 
commissioners  shall  authorize  any  other  person  (unless  as  is 
hereinafter  provided  by  this  act)  to  keep  a  ferry  within  the 
limits  of  the  town  of  Dubuque." 

In  reply  to  all  this  the  court  decided  that  the  grant  to  com- 
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plainant  was  not  exduswe.  As  to  the  last  suggestion  of  com- 
plainant the  court  saj,  ^^  The  prohibition  on  a  court  and  the 
board  of  county  commissioners  to  grant  a  license  for  another 
ferry,  it  is  urged  would  show  an  intent  to  make  the  grant 
exclusive.  And  that  the  reason  for  this  might  be  found  in  the 
alleged  fact  that  when  the  ferry  was  first  established  a  con- 
siderable expenditure  was  required  and  little  or  no  profit  was 
realized  for  some  years."  But  all  the  judges  present,  except 
one,  held  that  the  grant  was  not  intended  to  be  exclusive.  In 
that  case  the  court  below  had  refused  the  injunction  and  dis- 
missed the  petition,  and  the  judgment  was  affirmed  by  the 
Supreme  Court.    (16  Howard,  533.) 

The  case  of  T/uicher  v.  DartmotUh  Bridge  Co.  (18  Pick. 
501),  is  a  strong  illustration  of  this  doctrine.  The  act  of 
incorporation  under  which  defendants  were  authorized  to  erect 
their  bridge  did  not  provide  any  mode  of  ascertaining  or 
paying  the  damage  which  any  individual  owner  of  land  might 
sustain  by  the  appropriation  of  his  property.  It  was  ui^ed  by 
defendants  that  without  the  exercise  of  such  power  the  bridge 
could  not  be  erected.  But  the  court  considered  the  consent  of 
owners  might  be  obtained  by  gift  or  purchase;  at  all  events  it 
would  not  give  the  power  by  implication.  It  deemed  that 
where  the  legislature,  in  the  exercise  of  high  sovereign  power, 
intended  to  confer  such  a  power  upon  a  corporation,  they  do  it 
in  express  terms,  or  by  necessary  implication.  It  is  not  to  be 
presumed  that  such  a  power  is  intended  to  be  granted  unless 
the  intent  to  do  so  can  be  clearly  discovered  in  the  act  itself. 
In  the  present  case  there  is  no  such  power  in  terms,  and  we 
think  there  is  none  by  implication.    (18  Pick.  501 ;  16  How. 

634.) 

The  foregoing  authorities  establish  the  canons  of  construe- 
tion  that  must  be  applied  to  the  charter  of  Oakland. 
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As  to  its  langaage.  The  clause  in  it  on  which  complainant 
relies  gives  to  the  trustees  of  Oakland  power  to  do  many 
things,  and  among  them  power  "to  lay  out,  make,  open, 
widen,  regulate  and  keep  in  repair  all  streets,  roads,  bridges, 
J^errieSy  public  grounds  and  places,  wharves,  docks,  piers, 
sewers,  wells  and  alleys,  and  to  authorize  the  construction  of 
the  same ;  and  with  a  view  to  facilitate  the  construction  of 
wharves  and  other  improvements,  the  lands  lying  within  the 
limits  aforesaid  between  high  tide  and  the  channel,  are  hereby 
granted  and  released  to  said  town," 

The  first  observation  to  be  made  on  this  charter  may  be 
embodied,  Tmitatis  mutcmdisy  in  the  language  of  the  Supreme 
Court  of  the  United  States,  in  the  case  already  cited  (11  Peters, 
545).  It  (the  charter)  confers  on  them  the  ordinary  facilities 
for  the  purpose  of  constructing  a  ferry.  There  is  no  exclusive 
privilege  which  they  are  entitled  to  bestow.  There  is  no 
engagement  from  the  State,  that  another  ferry  should  not  be 
erected.  Nor  is  there  an  undertaking  not  to  sanction  competi- 
tion, nor  to  make  improvements  that  may  diminish  the  amount 
of  the  income  of  any  ferry  that  might  be  constructed.  Upon 
all  these  subjects,  the  charter  is  silent.  K  the  plaintiff  is  en- 
titled  to  them,  it  must  be  implied  from  the  nature  of  the  grant, 
and  cannot  be  implied  from  the  words  by  which  the  grant  is 
made.  All  the  franchises,  and  rights  of  property  in  the  charter 
mentioned,  is  the  right  of  constructing  ferries,  and  still  remain. 
But  its  income  is  destroyed,  or  diminished,  by  the  additional 
facilities  afforded  by  defendants,  for  transportation  and  travel. 
This  is  the  gist  of  the  complaint.  In  order  to  entitle  plaintiff 
to  relief,  it  is  necessary  to  show  that  the  legislature  in  this 
charter  contracted  not  to  do  the  act  he  complained  of,  or  that 
the  town  of  Oakland  was  authorized  to  make  the  contract ;  or, 
in  other  words,  that  the  contract  has  been  violated.    The  fore- 
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going  language  of  the  Supreme  Court,  U.  S.  (with  slight  altera- 
tions), settles  the  principle  that  the  complainant  can  only  obtain 
relief  on  a  contract ;  that  none  such  arose  out  of  the  words  of 
the  act  of  the  legislature,  and  it  could  not  be  raised  by  implica- 
tion from  the  nature  of  a  public  g^ant. 

But  again,  the  manner  in  which  the  legislature  uses  terms 
of  conveyance,  shows  that  they  had  an  understanding  of  their 
legal  effect.  When  they  propose  to  convey  certain  lands 
described,  they  indicate  their  intention  by  using  the  operating 
words  of  "  grant  and  release ;"  when  they  propose  to  confer 
certain  municipal  franchises,  they  state  simply  that  tiie  power 
to  exercise  them  is  conferred  upon  the  town. 

It  is  urged,  that  the  delegation  of  a  power  to  make,  regu- 
late, and  construct  ferries,  gives  an  implied  power  to  create 
exclusive  privileges ;  and  it  is  pressed  as  a  reason  for  this  im- 
plication, that  at  the  first  construction  of  the  ferry,  it  demanded 
a  large  expenditure,  and  was  for  a  long  time  a  source  of  little 
profit.  We  have  seen  that  in  a  public  grant,  no  inference  can 
be  made  from  the  supposed  nature  of  the  grant,  and  that  if  the 
right  of  plaintiff  is  not  sustained  by  clear  and  obvious  words, 
in  the  language  of  Chancellor  Kent,  "without  doubt,"  the  right 
must  fall. 

A  similar  argument  as  to  original  cost  was  raised  in  the 
case  of  Fanning  v.  Oregoire  (16  Howard,  S24:),  and  was  not 
deemed  entitled  to  consideration.  When  the  ordinary  power 
of  constructing  ferries  across  the  navigable  waters  of  the  bay, 
in  any  direction  from  Oakland,  was  conferred  on  its  authorities, 
it  would  be  a  violation  of  the  rules  of  construction  of  public 
grants,  to  decide  that  the  legislature  intended  to  confer  their 
whole  power  upon  the  corporation,  and  thus  preclude  them- 
selves from  all  future  opportunities  of  public  improvements 
It  cannot  be  considered  that  the  power  to  grant  exclusive  privi- 
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leges  to  an  individual,  for  nearly  a  quarter  of  a  century,  is  to 
be  regarded  as  belonging  to  the  town  by  implication. 

This  would  be  a  most  extraordinary  construction,  when  we 
regard  the  uniform  policy  of  this  State,  from  the  earliest  law 
regulating  ferries,  as  manifested  upon  the  statute-book.  Ante- 
rior to  1855,  the  regulation  of  ferries  was  confided  to  the  courts 
of  sessions.  The  Supreme  Court  of  this  State  having  decided, 
that  the  law  conferring  the  power  upon  those  tribunals  was 
unconstitutional,  the  legislature  committed  the  power  to  super- 
visors. 

It  is  contended  that  the  laws  prior  to  1855  being  unconsti- 
tional,  the  grant  to  the  town  of  Oakland  cannot  be  considered 
as  made  in  subordination  to  those  general  laws,  and  are  free 
from  their  restrictions.  This  may  be  true ;  still,  when  we  look 
to  the  character  of  these  laws,  they  stand  on  the  statute-book, 
and  serve  to  show  the  restrictive  and  cautious  policy  of  the 
legislature  in  relation  to  ferries.  They  were  only  authorized 
to  be  established  for  a  short  period  of  time,  under  various 
restrictions;  and,  in  no  instance  did  the  legislature  exclude 
themselves  from  establishing  additional  ones,  when  public  con- 
venience should  require  it.  This  uniform  policy  of  our  legis- 
ture  is  to  be  kept  in  view,  when  the  question  arises  whether, 
in  the  absence  of  express  words  and  obvious  natural  language, 
it  is  to  be  presumed  to  have  departed  from  such  policy,  and  to 
have  bestowed  on  the  town  of  Oakland  the  right  to  grant 
exclusive  privileges,  and  thus  preclude  all  future  intervention 
on  the  part  of  the  legislature,  even  over  waters  navigable  to 
the  ocean. 

The  legislature  could  not  have  supposed  they  had  done  so 
when,  in  less  than  twelve  months  afterwards,  they  passed  an 
act  in  relation  to  ferries,  in  which  they  repealed  the  second 
section  of  the  act  creating  public  ferries,  passed  18th  March, 
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1860,  as  applied  to  certain  bays  (among  them  that  of  San 
Francisco),  within  the  limits  of  the  State  or  their  shores,  and 
repealing  so  much  of  said  section  as  could  be  so  construed ; 
and  enacting  that  the  navigation  of  said  bays,  and  the  trans- 
portation of  freight  or  passengers  across,  through,  and  over  the 
same,  should  be  free  and  exempt  from  the  restriction  of  any 
ferry-laws  now  in  force  in  this  State. 

That  the  legislature  had  the  right  to  keep  the  navigation  of 
the  bay  within  the  limits  of  the  State,  and  the  transportation 
across  them  free  and  exempt  from  the  restriction  of  any  ferry- 
laws  in  force,  we  think  cannot  be  doubted.  For  this  court  to 
interpose  by  an  injunction  to  restrain  parties  from  navigating 
across  the  Bay  of  San  Francisco,  on  the  ground  that  they  were 
infringing  upon  the  exclusive  privileges  of  a  ferry,  in  the  face 
of  a  statute  of  the  State  which  declares  that  such  bay  shall  be 
exempt  from  all  ferry  restriction,  would  be  an  improper  exer- 
cise of  power- 
It  is  urged  that,  admitting  it  was  in  the  power  of  the  legisla- 
ture to  alter,  modify,  or  take  back  the  administrative-l^islatiTe 
power  conferred  by  the  charter,  still,  when  private  rights  have 
issued  out  of  the  exercise  of  such  power  by  the  town  of  Oak- 
land, they  cannot  be  affected  by  the  repealing  action  of  the 
legislature.  This  view  assumes  that  the  contract  between  the 
town  of  Oakland  and  Carpentier,  did  invest  him  with  a  prop- 
erty in  the  ferry,  and  legally  transferred  to  him  an  exclusive 
right  for  twenty  years.  The  authorities  cited,  and  the  reason- 
ing predicated  upon  them,  tend  to  show  that  nothing  but  a 
legislative  or  administrative  power  was  transferred,  and  tJuU 
limited  to  the  ordinary  construction  of  a  ferry,  not  authorizing 
the  authorities  of  Oakland  to  give  a  monopoly  of  it  to  any 
one.    Such  contract,  therefore,  could  not  pass  such  exclusive 
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privileges  to  a  private  individual  as  would  paralyze  any  future 
action  of  the  legislature. 

That  private  rights  might  arise  from  the  legitimate  exercise, 
by  the  town  of  Oakland,  of  its  corporate  privileges,  there  is 
no  doubt ;  and  the  repeal  of  those  privileges  by  the  legislature 
might  not  affect  those  rights.  To  illustrate,  the  charter  gives 
to  the  town  of  Oakland  the  power  of  selling  or  otherwise  dis- 
posing of  its  common  property.  In  the  exercise  of  that  cor- 
porate  right,  private  rights  might  arise,  and  a  subsequent 
repeal  by  the  legislature  of  the  corporate  privileges  of  the 
town,  would  not  defeat  the  previously  vested  private  rights 
of  the  individual.  So  far  from  such  right  having  vested  in 
Carpentier,  under  the  contract  between  him  and  the  town  of 
Oakland,  even  if  the  latter  had  made  a  grant  of  the  ferry 
with  covenants  for  the  exclusive  enjoyment  of  the  franchise 
granted,  this  would  not  have  restricted  them  from  exercising 
the  power  conferred  on  them  by  the  charter  to  construct 
additional  ferries.  Such  authority  was  vested  in  them  as 
trustees  for  the  public,  and  cannot  be  restrained  by  the  cove- 
nant of  the  city.  In  constructing  ferries,  the  authorities  of 
Oakland  were  acting  under  a  statute  in  the  exercise  of  which 
the  public  had  an  interest.  The  city  of  Oakland  was  not 
the  owner  of  the  ferry,  nor  of  an  exclusive  franchise;  and 
although  it  may  have  granted  it  with  a  covenant  for  quiet 
enjoyment,  and  might  be  responsible  on  such  covenant  to 
the  grantee,  still,  such  covenant  could  not  restrain  the  autho- 
rities of  Oakland  from  exercising  their  judgment  in  creating 
additional  ferries,  as  in  their  opinion  the  public  interest 
should  require.    {Fay^  Petitioner j  etc.  15  Pick.  252.) 

But  the  contract  between  the  town  of  Oakland  and  Carpen- 
tier, must  be  deemed  a  fraud  upon  the  law,  and  a  complete 
evasion  of  its  policy  and  object.    A  public  trust  was  confided 
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to  the  anthorities  of  Oakland,  to  be  executed  by  them  as 
agents  of  the  public.  It  was  not  in  their  power  to  denude 
themselves  of  the  trust.  It  was  not  their  "  common  properly," 
and,  by  the  charter,  could  not  be  sold  or  disposed  of.  It  was  a 
public  trust,  to  be  exercised 'by  them  as  agents  of  the  commu- 
nity, which  they  could  not  discard  so  as  to  prevent  their 
successors  from  establishing  additional  ferries  required  by  the 
pubUc  convenience.  By  the  contract  they  ffrantedy  adUL, 
released^  and  corweyed  to  an  individual,  his  successors  and 
assigns,  exclusively,  for  the  space  of  twenty  years,  the  right  to 
keep  and  run  a  public  ferry  or  ferries,  so  as  to  demand  and 
receive  compensation  therefor,  between  the  town  of  Oakland 
and  the  city  of  San  Francisco,  and  between  the  sand  town  and 
cmy  otJierpldce^  together  with  aU  and  singular  the  ferry-rights, 
privileges,  and  franchises,  which  now  are  or  may  hereafter  be 
held  and  owned  by  said  town.  By  such  contract  the  then 
authorities  of  Oakland  attempted  to  convert  a  public  trust  to 
private  and  individual  use,  and  to  place  for  twenty  years  under 
the  exclusive  control  of  an  individual  and  his  assigns,  all,  even 
fdture,  means  of  ferry  communication  across  the  navigable 
waters  from  Oakland  to  any  other  place.  Such  never  was  the 
intention  of  the  legislature.  Such  an  act,  it  was  not  in  the 
power  of  the  authorities  of  Oakland  to  do,  and  such  a  transac- 
tion a  court  of  equity  cannot  sustain. 

This  tribunal  could  not  interpose  by  the  extraordinary  pro- 
cess of  an  injunction  to  support  rights  derived  from  such  a 
source ;  and  maintain  a  title,  which  so  far  from  being  free  from 
doubt,  was  executed  under  a  contract  in  fraud  of  the  law  under 
which  it  professes  to  be  executed ;  and  to  sustain  restrictions 
over  the  navigable  waters  of  this  State,  which  the  legislatore 
has  declared  shaU  be  exempt  from  all  such  restrictions. 
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HoFFBiAir,  J. — ^The  bill  in  this  case  is  filed  for  an  injunction 
to  restrain  the  defendants  from  interfering  with  the  privilege 
or  franchise  of  the  complainant  in  a  ferry  from  the  town  of 
Oakland  to  this  city,  of  which  he  claims  to  be  the  exclusive 
owner  for  a  term  of  years. 

This  franchise  is  alleged  to  have  been  conferred  on  the 
complainant  by  an  ordinance,  and  contract  pursuant  thereto, 
made  by  the  trustees  of  Oakland,  in  the  year  186-.  The 
authority  of  the  trustees  to  make  the  ordinance  and  contract 
is  derived  from  the  act  of  the  legislature,  passed  May  4, 
1862. 

Under  the  supposed  authority  of  this  act,  a  contract  was 
made  by  the  trustees,  granting  to  the  assignor  of  the  com- 
plainant the  privilege,  claimed  to  be  exclusive,  of  keeping  and 
running  all  ferries  between  the  town  of  Oakland  and  the  city 
of  San  Francisco  and  elsewhere.  It  is  not  denied  that  the 
defendants  are  running  a  ferry-boat  between  this  city  and  the 
town  of  San  Antonio,  touching  at  Oakland ;  nor  that  the 
profits  and  business  of  the  complainants  are  seriously  affected 
thereby.  It  is  urged  that  the  court  should  not  at  this  stage  of 
the  cause,  determine  its  whole  merits,  but  that  the  injunction 
should  be  granted  if  the  complainant  has  made  out  a  prima- 
facie  case. 

But  it  is  well  settled  that  injunctions  will  not  be  granted  to 
secure  the  enjoyment  of  a  statutory  privilege,  unless  the  right 
be  clear.    (3  Cowen,  755 ;  1  Johns.  Ch.  E.  611.) 

In  cases  where  an  injunction  is  prayed  to  restrain  an  act 

which,  if  committed,  will  work  irreparable  mischief,  it  will  be 

granted  ex  necessitate j  even  in  doubtful  cases,  as  the  only  means 

of  keeping  the  parties  in  statu  quo,  and  preventing  the  final 

decree  from  being  abortive.     Such  are,  the   cases   of  the 

25 
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threatened  destruction  of  heir-looms  or  works  of  art,  or 
objects  having  a  pretium  affectioni9 — like  family  portraits, 
ifec,  or  the  publication  of  private  letters,  or  the  erecting  of 
nuisances  calculated  to  work  irreparable  mischief,  &c.  In  all 
such  cases,  it  is  clear  that  if  the  court,  by  refusing  the  injunc- 
tion, permits  the  act  to  be  done,  its  subsequent  decree  granting 
the  injunction  would  be  but  a  hrutum  fuimen. 

But  when  an  exclusive  privilege  under  a  statute  is  claimed, 
and  the  court  is  asked  to  forbid  the  commission  of  an  act, 
otherwise  lawful,  because  it  interferes  with  the  exclusive  privi- 
lege claimed,  the  legal  right  of  the  complainant  must  be  clear. 
It  is  said  that  in  this  case  the  court  should  interfere  because 
the  trespasses  on  the  complainant  are  continuous  and  cannot 
be  estimated  in  damages. 

But  the  damage  to  the  defendants,  if  they  are  prevented 
from  running  their  boat  until  their  cause  is  heard,  are  equally 
unsusceptible  of  calculation,  and  may  be  far  greater  than  the 
complainant  can  sustain  by  the  competition.  The  court 
should  therefore  be  fully  satisfied  that  the  right  exists  before,  by 
its  injunction,  it  will  cause  to  the  defendants  an  injury  quite  as 
irreparable,  and  perhaps  more  extensive,  than  that  apprehended 
by  the  complainant. 

The  supposed  authority  of  the  trustees  to  make  the  ordi- 
nance and  contract  relied  on  by  complainant,  is  contained  in 
the  third  Bection  of  the  act  to  incorporate  the  town  of  Oakland, 
passed  May  4:th,  1854.  This  section  provides  "  that  the  board 
of  trustees  shall  have  power  to  make  such  by-laws  and  ordinan- 
ces as  they  may  deem  fit,  proper,  and  necessary ;  to  regulate, 
improve,  sell,  or  otherwise  dispose  of  the  common  property ; 
to  prevent  and  extinguish  fires ;  to  lay  out,  make,  open,  widen, 
regulate,  and  keep  in  repair,  all  streets,  roads,  bridges,  ferries, 
public  places  and  grounds,  wharves,  docks,  piers,  slips,  sewers, 
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wells,  and  alleys,  and  to  authorize  the  construction  of  the  same ; 
and  with  a  view  to  facilitate  the  construction  of  wharves,  and 
other  improvements,  the  lands  lying  within  the  limits  aforesaid, 
between  high  tide  and  ship-channel,  are  hereby  granted  and 
released  to  said  town." 

It  is  not  claimed  that  the  foregoing  provisions  constituted  a 
grant  to  the  town  of  Oakland,  of  all  ferries  from  that  town,  as 
property. 

It  is  urged,  however,  that  they  amount  .to  a  delegation  to 
the  trustees  of  all  the  legislative  and  sovereign  power  possessed 
by  the  State  over  the  subject  of  ferries  from  that  town.  That 
in  the  exercise  of  that  power,  the  trustees  could  make  any  con- 
tract, and  confer  any  rights  with  regard  to  ferries,  they  might 
deem  proper,  and  that  having  done  so,  the  rights  thereby  con- 
ferred, vested,  and  remain  indefeasible,  either  by  the  trustees 
or  the  State,  except  in  the  exercise  of  the  right  of  eminent 
domain. 

The  first  question  to  be  considered  is,  What  were  the  nature 
and  extent  of  the  authority  conferred  upon  the  trustees  by  the 
act  above  cited? 

The  only  words  in  the  clause  which  can  be  construed  to  con- 
fer the  powers  supposed,  are  the  words  ^^  make ''  and  ^^  author- 
ize the  construction  of." 

It  is  evident  that  most  of  the  empowering  words  in  the 
phrase  do  not  apply  to  all  the  objects  in  reference  to  which  the 
powers  are *to  be  exercised.  For  instance:  the  word  "open" 
cannot  refer  to  "  ferries,"  nor  the  word  "  widen  "  to  "  wells." 
The  words  "  lay  out,"  evidently  refer  to  "  streets,"  "  roads," 
**  public  places,"  and  "  grounds ;"  and  the  words  "  authorize  the 
construction,"  have  obviously  a  more  specific  reference  to  the 
docks,  wharves,  bridges,  and  sewers  mentioned,  than  to  the 
public  places  and  grounds,  or  to  the  ferries. 
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It  is  clear,  therefore,  that  the  various  empowering  words  in 
the  phrase  must  be  construed  distributively,  reddendo  aififftda 
wngvlis  ;  and  they  must  be  distributed  among  the  objects  men- 
tioned, in  such  a  way  as  to  give,  with  respect  to  each,  only 
those  powers  which  would  naturally  be  conferred  upon  a 
municipal  corporation,  with  reference  to  such  objects. 

To  apply  the  word  "  make  "  to  "  ferries,"  and  to  construe  it 
as  conferring  the  absolute  right  of  leasing  indefinitely,  or  grant- 
ing the  franchise  for  all  ferries  from  the  town  to  any  individnal, 
would  seem  a  forced  interpretation,  suggested  rather  by  the 
desire  to  find  in  the  act  the  authority  sought  for,  than  by  the 
natural  construction  of  the  phrase  itself.  K  "  make  "  were  the 
only  word  which  could  apply  to  ferries,  or  if  "  ferries "  were 
the  only  word  which  would  satisfy  and  give  eflTect  to  the 
word  "  make,"  the  construction  cont^ided  for  wonld  be  more 
plausible. 

But  the  word  "  regulate  "  not  only  can  be  applied  to  ferries^ 
but  it  is  sufScient  to  confer  all  the  authority  with  respect  to 
them,  which  would  naturally  and  appropriately  be  given  to  a 
municipal  corporation,  from  whom  a  grant  of  the  franchise  in 
property  is  withheld ;  while  the  word  "  make  "  has  a  similar 
operation  if  applied  to  the  bridges,  wharves,  piers^  docks, 
sewers,  wells,  &c. 

To  make  ^'  ferries "  is  certainly  an  unusual  and  awkward 
expression.  The  more  appropriate  phrase  would  obviously  be 
"  to  establish  ferries ;"  and  had  the  extensive  powers  with 
regard  to  them  which  are  now  claimed,  been  intended  to  be 
conferred,  it  is  hardly  possible  that  the  legislature  would  have 
omitted  in  specific  terms  to  grant  and  enumerate  them.  The 
construction  contended  for  assumes  that  while  the  legislature 
withheld  the  grant  of  the  franchise  from  the  corporation  as 
property,  it  nevertheless  intended  to  give  them  full  power  to 
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grant  tlie  exclusive  franchise  as  property  to  any  individual ; 
to  be  assigned  or  sold  by  him  at  pleasure,  and  capable  of 
being  owned  by  a  foreigner  or  a  citizen  of  another  State ;  and 
all  this  by  the  force  of  the  word  "  make,"  which  is  wrested 
from  its  natural  application  to  other  objects,  and  made  to 
refer  to  ferries  by  an  ingenious  and  forced  construction. 

The  words  "  authorize  the  construction  of"  cannot  be 
appealed  to  as  conferring  the  powers  attempted  to  be  exer- 
cised in  this  case.  Whatever  propriety  there  might  be  in  the 
phrase  "  construct  a  ferry,"  the  power  to  do  so  can  hardly  be 
deemed  a  power  to  grant  or  lease  an  exclusive  franchise  and 
privilege  of  establishing  it,  especially  when  such  franchise  is 
not  conferred  upon  the  donee  of  the  power  to  construct ;  and 
in  this  case  the  power  is  not  given  to  "construct,"  but  to 
"  authorize  the  construction  of  ferries,"  if,  indeed,  it  refers  to 
ferries  at  all.  It  is,  therefore,  merely  a  power  to  permit,  or  to 
allow  them  to  be  constructed.  It  would  surely  be  an  unwar- 
rantable latitude  of  construction,  to  hold  that  a  power  to  per- 
mit the  construction  of  a  ferry,  unaccompanied  by  a  grant  of 
the  franchise,  authorized  the  absolute  grant  of  an  exclusive 
franchise  to  any  one  the  party  empowered  to  permit  might  see 
fit  to  give  it. 

But,  for  the  reasons  before  assigned,  I  think  the  words 
"authorize  the  construction  of"  apply  to  wharves,  docks, 
piers,  bridges,  &c.,  and  not  to  ferries ;  with  reference  to  which 
they  are  obviously  inappropriate. 

But  assuming  that  the  words  "  make  "  and  "  authorize  the 
construction  of  "  apply  to  ferries,  the  question  recurs,  whether 
the  trustees  were  authorized  by  the  power  thus  given,  to  con- 
fer the  right  now  claimed. 

The  ordinance  under  which  the  contract  with  Edward  R. 
Carpentier  was  made,  provides  that  "  the  trustees,  &c.,  do 
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hereby  make,  open,  widen,  lay  out,  grant,  create,  ordain, 
establish,  and  regulate  a  public  ferry  between  the  said  town  of 
Oakland  and  the  city  of  San  Francisco,  to  be  called  the  Oak- 
land ferry ;  and  they  do  hereby  bargain  and  contract  with 
Edward  K.  Carpentier,  his  heirs,  agents,  and  assigns,  to  run 
said  ferry  for  the  period  of  twenty  years,  according  to  the 
terms  of  this  ordinance,  either  as  a  separate  ferry,  or  in  con- 
nection with,  or  continuance  of,  the  one  already  established 
and  used  between  said  town  and  said  city,  hereby  granting, 
selling,  and  releasing  and  conveying  to  the  said  Carpentier, 
and  to  his  successors  in  interest  and  assigns,  exclusively,  for 
the  said  period  of  twenty  years,  the  right  to  keep  and  run  a 
public  ferry,  or  public  ferries,  so  as  to  demand  and  receive 
compensation  therefor,  between  the  said  town  of  Oakland  and 
the  city  of  San  Francisco,  or  between  the  said  town  of  Oak- 
land and  any  other  place ;  together  with  all  and  singular  the 
ferry-rights,  privileges,  and  franchises,  which  now  are  or  may 
hereafter  be  owned  by  said  town."  The  contract  made  in 
pursuance  of  this  ordinance  is  in  substantially  the  same  lan- 
guage. 

Admitting  that  so  much  of  this  ordinance  as  purports  to 
establish,  create,  and  make  a  public  ferry  between  Oakland 
and  San  Francisco  is  a  valid  exercise  of  the  power  conferred 
on  the  trustees,  we  are  next  to  inquire  whether  the  grant  and 
the  subsequent  contract  was  also  within  the  power  of  the 
trustees. 

It  will  be  seen  that  the  trustees  in  express  terms  convey 
and  grant  for  twenty  years,  to  Carpentier  and  his  successors 
exclusively,  the  right  of  running  and  keeping  a  ferry  or  ferries 
between  Oakland  and  San  Francisco,  and  between  Oakland 
and  any  other  place,  and  they  undertake  to  convey  to  him  "  all 
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the  feny-rightSj  privileges,  and  franchises  which  now  are  or 
may  hereafter  be  owned  by  said  town." 

It  is  not  contended  that  the  town  of  Oakland  was  the 
owner  of  any  exclusive  ferry-franchise  whatever.  The  grant, 
therefore,  of  the  ferry-franchises  owned  by  the  town  would,  of 
course,  pass  for  nothing.  As  to  the  grant  of  all  ferry-fran- 
chises which  might  thereafter  be  owned  by  it,  no  observations 
are  necessary ;  but  it  is  said  that  the  trustees,  in  the  exercise 
of  their  power  to  establish  ferries,  had  incidentally  and  as  the 
appropriate  means  of  establishing  them,  the  right  to  lease 
them  to  individuals. 

It  is  not  necessary  to  inquire  into  the  authority  of  the  cor- 
poration to  establish  a  particular  ferry,  and  to  lease  it  to  an 
individual. 

The  right  they  have  attempted  to  convey  to  Carpentier  was 
not  a  lease  of  a  particular  ferry  between  a  certain  point  in  the 
town  of  Oakland  and  the  city  of  San  Francisco,  but  the  exclu- 
sive right  to  keep  and  run  a  ferry  or  ferries  between  Oakland 
or  any  other  place. 

They  thus  abdicated  and  renounced  the  exercise  of  all  the 
powers  with  respect  to  ferries  with  which  they  were  entrusted, 
except  that  of  "  regulating."  For  the  power  to  establish  other 
ferries  could  be  of  no  avail,  so  long  as  Carpentier  retained  the 
exclusive  right  to  run  and  keep  them. 

It  would  perhaps  be  diflScult  to  find,  in  the  history  of  muni- 
cipal corporations  another  instance  of  so  extraordinary  a 
grant. 

It  was  not  only  not  an  exercise  of  any  power  they  may 
have  possessed  to  establish  ferries,  but  it  was,  in  effect,  the 
surrender  of  the  whole  power  to  establish  them,  and  it 
amounted  to  an  agreement  that  no  ferry  should  be  established 
from  Oakland  to  any  place  whatever,  unless  by  the  permission 
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of  the  person  to  whom  they  had  given  the  exclusive  right  to 
run  them.  It  seems  to  me  that  the  legality  of  this  grant  cannot 
for  a  moment  be  supported. 

The  authority  vested  in  the  board  was  conferred  upon  them 
as  trustees  for  the  public,  to  be  exercised  for  the  public  good. 
They  had  not  only  the  right,  but  it  was  their  duty,  and  that  of 
their  successors,  to  exercise  the  power  of  establishing  ferries, 
as  agents  and  trustees  of  the  public,  whenever  the  public  good 
might  require. 

The  power  to  establish  ferries,  if  it  existed  at  all,  was  a 
continuing  power  and  duty,  which  existed  in  every  board  of 
trustees  for  the  time  being ;  and  no  covenant  by  one  board  not 
to  exercise  it,  or  for  the  exclusive  enjoyment  of  the  franchise 
by  an  individual,  could  prohibit  or  restrain  their  successors 
from  exercising  the  powers  vested  in  them  by  the  statute  to 
establish  and  license    other  ferries   required  by  public  con- 
venience  and   necessity.     {Fay,  petitioner^   dkc.^  15    Pick. 
243.) 

But  to  ascertain  more  certainly  the  intention  of  the  law, 
and  the  nature  and  extent  of  the  powers  conferred  upon  ibe 
trustees,  the  legislation  of  the  State  with  regard  to  ferries  must 
be  considered. 

By  the  act  of  March,  1850,  all  persons  were  forbidden  to 
keep  ferries  without  a  license,  except  for  their  own  use,  or  that 
of  their  families. 

The  Courts  of  Sessions  were  empowered  to  establish  ferries 
across  bays,  creeks,  or  sloughs,  bounding  or  within  their  respec- 
tive counties,  as  they  might  deem  necessary,  and  were  author- 
ized to  issue  a  license  to  keep  a  public  ferry  to  any  suitable 
person  applying  therefor,  for  a  term  not  to  exceed  one  year,  on 
the  fulfillment  by  the  applicant  of  certain  pre-requisites.  They 
could  also  license  and  establish  additional  ferries  within  less 
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than  two  miles  from  a  regularly  established  ferry,  when  neces- 
sary for  public  convenience,  and  on  notice  to  the  proprietor  of 
Buch  previously  established  ferry.  The  act  further  provides 
for  the  establishment  of  ferries  on  private  property,  for  the 
occupation  of  ground  at  either  end  of  the  ferry,  and  for  the 
publication  of  a  notice  of  the  application  for  a  ferry.  It  also 
prescribes  the  duties  and  privileges  of  ferrymen,  and  provides 
for  the  rates  of  ferriage,  revoking  licenses,  and  for  the  penal- 
ties to  be  imposed  for  a  refusal  to  transport  persons  or 
property. 

All  these  provisions  were  of  a  general  character,  and 
applied  to  all  the  counties  of  the  State.  They  were  evidently 
designed  to  provide  by  general  law  for  the  establishment  of 
ferries,  for  conferring  the  franchise  in  suitable  cases,  with 
proper  checks  and  securities,  and  with  the  express  reservation 
of  the  right  to  confer  a  similar  franchise  upon  persons  other 
than  the  proprietor  of  the  first-established  ferry,  when- 
ever it  might  be  deemed  necessary  or  advantageous  to  the 
public. 

The  same  provisions,  in  substance,  remain  as  part  of  the 
general  law  of  this  State  to  the  present  day,  except  that  it 
having  been  determined  that  under  the  constitution  of  this 
State  the  Courts  of  Sessions  could  not  exercise  the  functions 
assigned  to  them  by  the  act,  the  same  powers,  in  substance, 
were,  by  the  act  of  1856,  vested  in  the  boards  of  super- 
visors. 

On  the  14th  of  April,  1863,  an  act  was  passed,  declaring 
that  the  2d  section  of  the  act  creating  and  regulating  public 
ferries,  should  not  be  construed  to  apply  to  the  bays  of  San 
Pablo,  Suisun,  San  Francisco,  or  Monterey ;  and  the  naviga- 
tion of  said  bays,  and  the  transportation  of  freight  or  passen- 
gers over,  across  or  through  the  same^  was  declared  to  be  free 
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<md  exempt  from  the  restriction  of  any  ferry-laws  then  in  force 
in  the  State. 

These  provisions  have  been  repeated,  in  substance,  in  all  the 
sncceeding  ferry-laws  passed  on  the  subject. 

It  will  not  be  disputed  that  these  laws  indicate  and  establifih 
the  settled  policy  of  this  State,  with  regard  to  public  ferries: 
that  it  was  intended  to  confer  the  franchise,  for  a  limited  time, 
on  persons  found  to  be  suitable,  and  with  certain  privileges, 
checks,  securities,  and  penalties,  carefully  provided  by  law; 
that  such  privileges  were  not  to  be  exclusive,  but  other  ferries 
could  be  established,  contiguous  to  any  established  ferry, 
whenever  deemed  necessary ;  and  that  the  State  was  to  derive 
a  revenue  from  the  issuing  of  the  Ucenses. 

The  law  of  1853,  and  subsequent  enactments  to  the  same 
effect,  show  that  the  great  arms  of  the  sea  therein  mentioned, 
were  not  regarded  as  fit  for  the  establishment  of  any  ferries 
whatever,  but  that  their  navigation  and  the  transportation  of 
freight  and  passengers,  across^  through^  a/nd  aoer  them^  were  to 
be  left  free  and  exempt  from  the  restriction  of  any  ferry-laws 
in  force  in  this  State.  Such  being  the  settled  policy  and 
law  of  this  State,  with  regard  to  public  ferries,  and  with 
reference  to  the  bays  mentioned,  it  is  not  to  be  presumed,  with- 
out the  clearest  evidence  of  a  contrary  intention,  that  the 
legislature  intended  to  confer  upon  the  trustees  of  a  smalltown 
in  the  Bay  of  San  Francisco,  the  power  to  grant  an  exclusive 
privilege  to  establish  ferries  across  the  most  important  of  those 
bodies  of  water  the  navigation  of  which  was,  the  next  year, 
declared  free  and  exempt  from  all  ferry-laws. 

If  the  general  ferry-law,  under  which  no  exclusive  rights 
could  be  acquired,  nor  licenses  granted  for  more  than  a  year, 
was  deemed  unfit  to  be  applied  to  the  Bay  of  San  Francisco, 
the  inference  is  irresistible,  that  it  could  not  have  been  the 
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intention  only  one  year  previously,  to  confer  upon  the  trustees 
of  a  town  an  unlimited  power  to  grant  exclusive  privileges,  for 
any  period,  with  reference  to  the  same  waters,  to  any  individ- 
ual they  might  choose. 

It  is  admitted  that  the  law  by  which  the  power  claimed 
was  conferred,  might  at  any  time  have  been  repealed.  Had 
the  legislature,  when,  in  1863,  it  declared  the  bays  mentioned 
to  be  exempt  from  the  operation  of  all  ferry-laws,  and  the 
navigation  over  and  across  them  to  be  free,  supposed  that  the 
trustees  of  Oakland  were  empowered  to  grant  an  exclusive 
right  to  an  individual  to  establish  ferries  to  the  most  important 
city  of  the  State,  they  would  surely  not  have  omitted  to  revoke 
the  powers,  and  repeal  the  law  by  which  they  were  conferred. 

The  question  we  have  been  considering,  is  purely  one  of 
construction ;  and  even  if  the  language  of  the  act  were  more 
doubtful,  yet  when  read  by  the  light  of  the  previous  and  im- 
mediately subsequent  legislation  of  the  State,  its  true  interpre- 
tation would  seem  to  be  unmistakable. 

But,  it  is  siedd  that  the  power  to  establish  a  ferry  imports 
ex  vi  termini^  a  power  to  confer  exclusive  rights  in  the  ferry  so 
established ;  that  without  such  rights  it  would  not  be  a  ferry 
in  the  legal  sense  of  the  term.  But  on  this  point,  the  case  of 
Fcmning  v.  Oregoire  (16  Howard,  524)  is  decisive.  In  that  case, 
Fanning  claimed  under  a  direct  grant  from  the  legislature, 
authorizing  him  to  keep  a  ferry  at  the  town  of  Dubuque,  across 
the  Mississippi  river,  for  the  term  of  twenty  years.  This  he 
accordingly  established.  Subsequently,  the  State  conferred 
upon  the  city-council  of  Dubuque,  power  to  license  and  estab- 
lish public  ferries  across  the  Mississippi ;  and  under  the  power 
a  license  was  granted.  On  a  suit  by  Fanning  against  the 
license,  it  was  held  that  his  franchise  was  not  exclusive,  but 
that  the  legislature  had  a  right  to  license  other  ferries. 
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It  is  clear  that  if  a  direct  grant  to  an  individual,  of  author- 
ity to  establieli  and  keep  a  ferry  at  a  particular  place  does  not 
vest  in  him  an  exclusive  franchise,  the  grant  to  a  municipal 
corporation  power  to  establish  ferries  does  not  authorize  them 
to  bestow  exclusive  privileges.  K  the  term  "  ferry "  in  the 
grant  to  Fanning  did  not  impart  any  exclusive  franchise,  it 
cannot  have  that  meaning  in  the  act  incorporating  Oakland. 
It  can  surely  make  no  difference  whether  the  State  is  supposed 
to  have  duly  surrendered  to  an  individual  its  power  of  improve- 
ment and  accommodation  in  a  great  and  important  line  of  public 
travel,  or  whether  it  is  supposed  to  have  authorized  a  municipal 
corporation  to  surrender  it ;  in  either  case  "  its  abandonment 
ought  not  to  be  presumed,  where  the  deliberate  purpose  of  the 
State  to  abandon  it  does  not  appear."    (1  Peters,  514.) 

It  is  urged  that,  even  if  the  town  of  Oakland  or  the  State 
had  power  to  license  other  ferries,  yet  the  right  of  complainant 
to  the  exclusive  enjoyment  of  the  ferry  on  the  particular  feny- 
ways  established  by  him  ought  to  be  protected.  But  in  the 
case  above  referred  to,  no  such  distinction  appears  to  have 
been  taken.  The  right  claimed  was,  like  this, — an  exclusive 
right  to  run  a  ferry  from  a  certain  town  across  the  Mississippi 
for  twenty  years.  The  infringement  complained  of  was  the 
licensing  and  establishment  of  anotfier  from  the  same  town 
across  the  same  river.  The  court  decided  that  tlie  franchise 
claimed  was  not  exclusive,  and  that  the  establishment  of  the 
second  ferry  was  legal.  It  is  nowhere  suggested  tiiat  the 
second  licensee  could  not  run  his  boat  from  any  part  of  the 
town  of  Dubuque,  and  even  from  the  same  wharf  as  that  used 
by  the  first  licensee. 

2dly.  The  privilege  attempted  to  be  granted  in  this  case, 
was  not  the  privilege  of  keeping  and  running  a  ferry  from  any 
specified  dock  or  wharf  in  the  town  of  Oakland  to  any  other 
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point  across  the  bay.  It  was  the  right  to  keep  and  run  a  ferry  • 
or  ferries  from  the  town  of  Oakland  generally  to  any  place 
whatever.  Whether,  if  the  trustees  had  established  a  ferry 
from  a  certain  wharf,  and  leased  the  same  to  an  individual,  his 
rights  in  such  ferry  would  have  been  exclusive,  it  is  not  neces- 
sary to  inquire ;  for  the  right  granted  was  the  excluaive  right 
to  run  "  a  ferry  or  ferries  "  from  the  town  of  Oakland  to  any 
place,  with  all  the  ferry-rights,  privileges,  and  franchises  then 
owned  or  thereafter  to  be  owned  by  the  town. 

But  admitting,  for  the  sake  of  argument,  not  only  that  the 
trustees  were  empowered  to  establish  ferries,  but  that  the 
legislature  intended  to  confer  upon  them  powers  to  grant  to  an 
individual  the  exclusive  franchise  for  any  period,  of  running 
and  keeping  the  ferries  so  established,  such  a  construction 
affords  an  argument  almost  irresistible,  that  those  powers 
could  only  have  been  conferred  with  regard  to  ferries  wholly 
within  the  corporate  limits. 

Within  those  limits  is  the  creek  San  Antonio,  which  can 
only  be  crossed  by  bridges  or  boats.  K,  then,  the  power  to 
grant  the  franchise  in  property  was  intended  to  be  conferred, 
it  is  surely  more  reasonable,  and  more  m  accordance  with 
every  rule  relating  to  the  construction  of  grants  of  this  descrip- 
tion, to  construe  it  as  referring  to  ferries  across  waters  wholly 
within  the  corporate  limits,  than  to  suppose  it  to  extend  to 
ferries  across  a  bay  the  navigation  of  which  was,  in  less  than 
a  year  afterwards,  declared  free  and  open  to  all. 

With  reference  to  the  streets,  docks,  wharves,  and  sewers, 
this  limitation  is  necessarily  understood.  Why  not  with 
regard  to  ferries,  if  the  power  to  grant  the  franchise  was 
intended  to  be  given  ?  The  ferry  from  Oakland  to  this  city 
affords  the  principal,  if  not  the  only  means  of  convenient 
access  to  the  commercial  centre  and  chief  seaport  of  the  State, 
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not  only  to  the  citizens  of  Oakland,  but  to  the  inhabitants  of 
a  considerable  district;  and  the  possession  of  an  exclusiye 
franchise  of  running  and  keeping  all  ferries  between  Oakland 
and  this  city,  gives  to  the  possessor  the  practical  control  of  the 
means  of  communication.  Can  it  be  supposed  that  the  legisla- 
ture intended  to  give  the  power  to  grant  such  a  right  to  the 
corporate  authorities  of  a  town  situated  at  one  terminus  of  the 
ferry,  and  to  take  away  or  render  nugatory  the  rights  of  the 
county  at  the  other  terminus  to  license  ferries  across  the 
water  forming  their  common  boundary!  That  this  right 
existed  in  both  counties  under  the  law  of  1851,  is  clear.  But 
the  privileges  conferred  by  the  license  under  the  ferry-laws, 
are  limited,  and  not  exclusive  in  the  person  obtaining  the 
license.  To  suppose,  then,  that  the  power  contended  for  wag 
conferred  upon  the  trustees  of  Oakland,  we  must  suppose  that 
the  powers  given  to  every  county  on  the  bay  of  San  Francisco, 
between  which  and  Oakland  a  ferry  might  be  established,  were 
revoked  and  the  general  ferry-laws  on  that  subject  repealed  by 
implication.  And  this  by  force  of  the  word  "  make,"  which 
we  are  asked  first  to  apply  to  ferries,  and  then  to  constme  as 
has  been  explained.  It  may  be  said  that  the  question  is  not 
now  as  to  the  right  of  other  counties  to  license  ferries  under 
the  general  ferry-laws.  This  is  true.  But  the  question  is  as 
to  the  exclusive  right  of  the  complainant  to  a  ferry  between 
Oakland  and  this  city — as  against  the  defendants ;  and  in  con- 
struing the  law  under  which  his  alleged  rights  are  claimed, 
it  is  of  importance  to  show  that  the  power  to  confer  such  rights 
was  incompatible  with  the  then  existing  laws  conferring 
powers  over  ferries  to  other  counties,  and  could  only  have  been 
given  by  repealing  ^o  tanto  those  laws ;  as  also  that  it  was 
incompatible  with  subsequent  laws,  by  which  all  power  to 
establish  ferries  over  the  waters  in  question  was  taken  away. 
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It  has  not  seemed  to  me  necessary  to  refer  on  this  point  to 
the  general  rules  relating  to  the  construction  of  grants  of  this 
kind. 

It  is  not  denied  that  grants  of  privileges,  franchises,  etc., 
are  to  be  strictly  construed,  and  that  nothing  is  to  be  taken  by 
intendment. 

It  is  claimed,  however,  that  this  is  a  delegation  of  legisla- 
tive authority,  and  not  a  grant  of  a  franchise,  and  that  there- 
fore a  diflferent  rule  must  be  applied.  I  confess  myself  unable 
to  see  the  propriety  of  this  distinction  in  the  present  case. 

The  State  is  the  sovereign  from  whom  the  power  is  derived, 
whether  it  is  supposed  to  have  granted  directly  to  a  corpora- 
tion the  exclusive  franchise  as  property,  as  was  done  in  the 
case  of  the  city  of  New  York,  or  to  have  granted  to  the  cor- 
poration power  to  make  an  exclusive  grant  of  the  franchise  to 
an  individual ;  in  either  case,  the  rules  of  construction  must 
be  the  same.  It  can  surely  make  no  difference  whether  the 
corporation  is  the  direct  grantee  of  the  franchise,  or  the  donee 
of  a  power  to  make  a  grant  of  it  and  receive  the  considera- 
tion. 

Many  other  questions  were  raised  and  argued  at  the  hear- 
ing, which  it  is  unnecessary  to  discuss. 

On  the  whole,  I  think, 

1st.  That  it  is  at  least  doubtful  whether  the  act  incorporat- 
ing the  town  of  Oakland,  gave  to  the  trustees  any  other  power 
with  regard  to  ferries  than  that  of  regulating  them. 

2d.  That  if  the  power  to  establish  ferries  was  conferred, 
such  power  was  held  by  them  as  a  public  trust,  to  be  exercised 
by  them  and  their  successors  when  the  public  good  might 
require.  They  had,  therefore,  no  authority  to  confer  upon  any 
individual  the  exclusive  right  to  keep  and  run  a  ferry  or  fer- 
ries, between  Oakland  and  San  Francisco,  still  less  such  a  right 
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with  regard  to  ferries  "  between  Oakland  and  any  other 
place." 

3d.  That  if  such  powers  were  intended  to  be  given  the 
tmslees,  they  could  only  have  referred  to  ferries  across  waters 
wholly  within  the  corporate  limits  of  the  town. 

ith.  That  under  any  possible  view  of  the  case,  the  right  of 
the  complainant  is  doubtful ;  and  that,  therefore,  the  injunction 
ought  not  now  to  be  granted. 

Hoge  cfe  WiUon^  and  E.  W,  F,  Sloan^  for  complainant 
Oregory  Yale  and  Crockett^  Baldvnn  <&  Crittenden^  for 

defendants. 
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MEZES  V.  GEEER  et  al. 
Circuit    Court,    Z71  /S,    July    Term,    1858. 

Whbkb  partieB  set  up  conflictiDg  claims  to  property,  with  which  a  flpecial  tribuoal 

may  deal,  aa  between  one  of  the  parties  and  the  goYemment,  regardless  of  the 

rights  of  third  parties,  the  latter  may  come  into  the  ordinary  courts  of  justice 

and  litigate  their  claims. 
Such  party  can  only  litigate  in  the  tribunal  which  can  afford  the  relief  asked. 

If  his  right  be  legal,  he  must  seek  it  in  a  court  of  law ;  if  an  equity,  in  a  court 

of  chancery. 
The  proviso  in  the  act  of  congress  approved  March  8, 1851  (9  Statutes  at  Large, 

801),  in  relation  to  patents,  does  not  destroy  the  distinction  between  equity 

and  law  which  obtains  in  the  federal  courts. 
The  plaintiff  holds  a  legal  title.    The  title  of  defendants,  in  this  case,  is  inchoate, 

and  not  such  as  can  be  used  in  bar  of  an  ej^ctmenty  where  a  legal  title  is 

counted  on. 


The  questions  which  arose  in  this  case,  and  the  facts  out  of 
which  they  grew,  are  set  out  in  the  opinion  of  the  court. 

McAllister,  J. — ^This  is  an  action  of  ejectment,  brought 
for  the  recovery  of  certain  lands  situated  within  this  district. 
The  plaintiff  introduced  and  relied  on  a  patent  which  had  been 
issued  to  him  from  the  government  of  the  United  States.  The 
defendants  then  offered  a  Mexican  grant,  and  a  confirmation  of 
the  claim  under  it  by  the  Board  of  Land  Commissioners  crea- 
ted by  the  act  of  congress  of  March  3,  1851  (9  Statutes  at 

Large,  631),  with  an  affirmance  by  the  District  Court  of  the 

26 
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TJnited  States  for  the  Northern  District  of    California,  on 
appeal  from  the  said  decision  of  the  land  commissioners.    The 
plaintiff  presents  a  perfect,  legal  title.    To  that  of  the  defend- 
ants we  shall  hereafter  allude.    There  is  no  doubt  that  where 
parties  set  up  conflicting  claims  to  property,  with  which  a  spe- 
cial tribunal  may  deal,  as  between  one  of  the  parties  and  the 
government,  regardless  of  the  rights  of  third  parties,  the  latter 
may  come  into  the  ordinary  courts  of  justice  for  relief,  and  liti- 
gate their  claims.    Thus,  a  party  may  go  into  a  court  of  equity, 
to  set  aside  the  decision  of  the  register  and  receiver,  con- 
firmed by  the  commissioner,  and  which  was  obtained  by  fraud. 
{Garland  v.  Wynn^  20  Howard,  6.)     But  the  party  seeking 
relief  can  only  obtain  it  in  the  tribunal  which  has  the  power  to 
afford  it.    If  his  right  be  a  legal  one,  he  may  vindicate  it  in  a 
court  of  law;    if  equitable,  he  must  enforce  that  equity  in 
another  forum.      "  An  equitable  claim,"    says  Mr.  Justice 
McLean,  "  however  strong  it  may  be,  cannot  be  set  up  at  law 
to  defeat  the  legal  title."    {Lessee  of  Baird  v.  Wolfe^  4  McLean, 
662.) 

The  provision  in  the  act  of  congress  of  March  3, 1851,  which 
enacts  that  the  patent  to  be  issued  under  it  ^^  shall  not  affect 
the  interests  of  third  parties,"  does  not  alter  or  change  the 
jurisdiction  of  the  courts  of  the  TJnited  States,  nor  destroy  the 
distinction  which  by  their  law  separates  legal  from  equitable 
rights ;  prescribing,  as  they  do,  as  rules  of  action  in  adminis- 
tering the  former,  the  principles  of  the  common  law,  and  in  the 
administration  of  the  latter,  the  rules  and  proceedings  of  chan- 
cery. Now,  as,  prior  to  that  enactment,  the  party  to  vindicate 
a  legal  right  must  be  in  a  court  of  law, — to  enforce  an  equity 
he  must  be  in  a  court  of  equity.  •  In  WiJZot  et  al.  v.  Sandfardj 
(19  Howard,  79,  82),  it  is  said,  "  Li  the  next  place,  the  United 
States  reserved  the  power  to  survey  and  grant  claims  to  lands, 
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&c.  .  .  .  nor  have  the  courts  of  jastice  any  authority  to 
disregard  surveys  and  patents,  when  dealing  with  them  iti 
actions  of  ejectment."  It  does  not  seem  to  be  denied,  that  the 
foregoing  principles  must  control  the  action  of  the  court ;  but 
it  is  contended,  that  defendants  have  a  perfect,  legal  title. 
Being  in  a  court  of  law,  if  both  parties  had  legal  titles,  the 
question  would  arise  how  far  this  court  would  follow  some  of 
the  State  courts  who,  in  a  court  of  law,  in  a  conflict  between 
two  legal  titles,  permit  the  parties  to  go  behind  them  into  the 
prior  equities.  It  is  admitted  that  the  Mexican  grant  offered 
in  evidence  had  never  received  the  approval  of  the  depart- 
mental assembly  of  California ;  that  no  judicial  possession  of 
the  land  was  ever  given,  and  that  no  survey  of  the  land,  or 
severance  of  it  from  the  pubKc  domain,  by  a  functionary  of 
Mexico,  was  made  before  the  cession  of  California  to  the  United 
States.  It  is  contended,  however,  that  the  approval  by  the 
departmental  assembly  was  unnecessary  to  make  it  a  legal 
title;  and  the  fact  that  there  was  no  judicial  possession  given 
does  not  affect  the  title,  because  the  boundaries  of  the  land  are 
given  so  precisely  in  the  grant,  there  was  no  necessity  for  a 
survey  and  delivery  of  judicial  possession.  K  the  court  could 
dispense  with  the  action  of  one  of  the  political  departments  of 
Mexico,  in  the  exercise  of  the  granting  power,  and  consider 
the  title  as  legal  and  complete,  it  is  still  strange  that — ^if  the 
boimdaries  are  so  precisely  described  as  to  dispense  with  any 
necessity  for  a  survey-:— the  surveyor  to  whom  the  duty 
was  confided  of  making  a  survey  correctly,  has  not  only  failed 
in  finding  the  boundaries,  but  erred  so  egregiously  as  to  cause 
great  alleged  injustice  to  the  defendants. 

The  grounds  relied  on  to  establish  a  perfect  legal  title 
in  the  defendants  are,  ^^^,  the  Mexican  laws;  seeandy  the  con- 
firmation of  the  claim  under  the  title  derived  from  those  laws, 
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made  hy  the  District  Court ;  and  thirds  the  clause  in  the  act 
of  March  3, 1851,  which  declares  the  patent  when  issued  shall 
not  affect  th6  rights  of  third  parties. 

As  to  the  first  ground,  a  Mexican  title,  precisely  similar  to 
the  one  under  consideration,  save  there  had  been  no  confirma- 
tion of  it,  was  fully  considered  by  this  court  in  the  case  of 
Tobin  V.  WalkinshaWj  at  its  September  term,  1866 ;  where  it 
was  decided  that  a  Mexican  grant  which  had  not  received  the 
sanction  of  the  departmental  assembly,  and  where  there  had 
been  no  judicial  possession  given  nor  any  severance  of  the 
land  from  the  public  domain  prior  to  the  cession  of  Califorma 
to  the  United  States,  was  not  such  legal  title  as  would  sustain 
an  action  of  ejectment,  and  defeat  a  legal  title.  This  court 
gave  in  that  case  the  reasons,  in  detail,  on  which  it  rested  its 
decision.  Until  the  action  of  the  appellate  tribunal  shall 
ascertain  the  error  of  this  court  in  that  case,  the  reasons  which 
then  governed  must  control  in  this.  The  court  cannot,  there; 
fore,  consider  that  defendants  hold  a  perfect  title  under  the 
Mexican  laws. 

The  next  enquiry  is,  if  a  legal  title  is  not  held  under 
the  Mexican  laws,  did  the  confirmation  of  the  claim  by 
the  District  Court,  under  that  title,  give  defendants  a  legal  title  i 
The  court  knows  of  only  three  modes  by  which  a  legal  title  to 
real  estate  can  pass  from  the  United  States, — to  wit,  by  patent ; 
by  legislative  confirmation,  followed  by  a  survey  in  the  terms 
prescribed  by  it ;  or  by  a  legislative  confirmation  describing 
the  boundaries  of  the  land  with  such  precision  as,  in  the  ab- 
sence of  anything  to  the  contrary,  raises  the  fair  inference  that 
all  the  land  witliin  the  prescribed  limits  was  intended  to  be 
granted,  thus  dispensing  with  the  necessity  of  a  survey  by  an 
officer  of  the  United  States.  In  each  of  these  modes,  the  grant 
ing  or  political  power  is  exerted.  The  court  is  aware  of  no 
case  in  which  the  decree  of  a  judicial  tribunal  has  operated 
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per  86  as  the  conveyance  of  the  legal  title  to  real  estate.  In 
Hickey^s  Leasee  v.  Stewart  (3  Howard,  760),  it  was  held,  that 
the  decree  of  a  court  of  equity,  declaring  the  complainant  the 
equitable  owner  of  land,  and  directing  the  defendant  to  convey 
it, — ^though  in  part  executed  by  a  writ  of  habere  faciasy  put- 
ting the  party  in  possession  of  part  of  the  premises, — does  not 
confer  a  legal  title,  and  is  not  a  bar  to  an  action  of  ejectment. 
In  that  case  the  court  say,  "The  defendant  in  ejectment  can 
never  defend  his  possession  against  the  plaintiff  upon  a  title 
in  himself  by  which  he  could  not  recover  the  possession  if  he 
were  out,  and  the  plaintiff  in,  possession.  Reversing  the 
position  of  the  parties  in  this  case,  could  the  defendants,  if 
plaintiffs  recover  the  land  in  controversy  upon  this  decree, 
and  evidence  of  possession  under  it,  prevail  against  the  title 
of  the  plaintiff?  We  have  no  hesitation  in  saying  they  could 
not ;  and,  therefore,  the  decree,  if  founded  upon  a  valid, 
equitable  title,  would  be  no  legal  bar  to  the  action  of  the 
plaintiffs." 

In  Zeseee  of  Baird  v.  Wolfe  (4:  McLean,  549),  the  plaintiff 
gave  in  evidence  a  patent.  The  land  had  been  located  by 
survey  by  one  Baird,  and  sold  to  one  Dunbar.  The  claim  had 
been  reported  on  favorably  by  the  land-officer,  whose  report 
was  made  to  congress,  and  by  them  examined  and  confirmed ; 
and  a  certiScate  was  issued,  which  authorized  the  person  to 
whom  it  issued  to  locate  the  land  within  the  time  and  place 
limited.  It  was  contended  that  the  act  of  congress,  confirming 
the  right  to  the  tract  of  land  to  the  original  claimant  upon  the 
report  of  the  register  and  receiver,  vested  in  the  claimant  the 
legal  title.  But  [the  court  say],  "  this  was  not  the  effect  of  the 
confirmation.  It  was  the  right  to  the  four  hundred  acres  of 
land  which  was  confirmed,  and  not  to  any  particular  tract  of 
land.  The  certificate  which  the  claimant  received  as  evidence 
of  his  right,  authorized  his  location  of  the  four  hundred  acres. 


406  CIRCmT   COURT   OF    THE    UNITED    STATES 


Mezes  v.  Greer  et  al. 


A  legislative  act,  confirming  a  title  which  was  in  its  terms 
final,  and  required  no  further  action  of  the  government,  would 
be  considered  a  grant.  But  the  right  before  us  is  not  of  this 
character."  In  that  case  congress  itself  had  directly  trans- 
ferred the  title  to  the  right ;  but  as  something  else  was  to  be 
done  for  the  segregation  of  the  land,  until  that  was  accom- 
plished the  title  was  deemed  inchoate. 

In  West  V.  Cochran  (17  Howard,  415),  the  court  saj,  "  It 
was  competent  for  congress  to  take  up  these  titles  or  right-, 
and  act  on   them,  either  bj  legislating    directly  that    each 
claimant  should  be  confirmed,  and  have  a  perfect  title  to  his 
actual  possession,"  &c.,  "  without  ascertaining,  in  the  act  of 
confirmation,  or  by  any  special  means  provided  therein,  the 
bounds  of  claims  confirmed.    But  it  was  also  competent  for 
congress  to  provide  that  before  a  title  should  be  given  to  any 
possessor,  the  exact  limits  of  his  possession  and  the  title  which 
the  United  States  was  to  give  should  be  defined,  and  that  this 
should  be  done  by  such  agencies  and  in  such  manner  as  might 
be  fixed  by  congress.    This  is  in  entire  accordance  with  the 
provisions  of  tlie  treaty,  which  guarantees  to  the  inhabitants 
the  rights  of  property  secured  to  them ;  but  it  was  not  in- 
tended to  provide  for  the  particular  modes  and  instrumental- 
ities by  which  such  rights  should  be  ascertained  and  enforced ; 
these  being  left  to  the  nation,  to  whose  powers  they  were 
confided ;   so  that  the  question  is,  What  has  congress  deemed 
expedient?    Now,  the  policy  which  is  so  obvious,  and  which 
has  been  acted  on  by  the  United  States  ever  since  they  began 
to  exercise  power  over  the  public  lands,  namely,  to  give  defined 
limits    to  grants,  may  well  be  supposed    to    have  actuated 
congress  in  1807.    The  provisions  of  that  act  clearly  show  that 
although  congress  intended   that  the  commissioners    should 
adjudge  the  existence  of  good  titles  to  lands  held  imder  French 
and  Spanish  possessors,  yet  they  did  not  intend  that  a  final 
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legal  title,  as  against  the  United  States,  should  be  made  to 
vague  grants,  until  their  bounds  had  been  ascertained  by  the 
means  there  designated,  and  the  particular  tract  defined  by 
survey." 

Now,  congress  have  by  the  act  of  March  3, 1851,  desig- 
nated the  means  by  which  to  ascertain  the  limits  of  lands  the 
claims  to  which  had  been  confirmed,  namely,  by  a  survey 
made  by  the  appropriate  officer  of  the  government,  the 
evidence  of  which  survey  and  the  alienation  of  the  title  was 
the  patent  to  be  issued.  It  is  evident  that  congress  did  not 
intend  any  more  in  this  than  in  the  case  just  cited, — ^to  part 
with  the  legal  title  until  the  exact  limits  of  the  land  had  been 
defined  by  previous  survey.  When  such  patent  shall  have 
issued,  the  presumption  would  arise  that  the  patent  was  valid, 
and  it  would  bej?rt?/i«y!aK?i6  evidence  that  all  incipient  steps 
had  been  regularly  taken  before  the  title  was  perfected  by  the 
patent.  {Minter  v.  Crommdin,  18  Howard,  88.)  In  BagnelZ 
et  al.  V.  Broderich  (13  Peters,  450),  the  court  say,  "  Congress 
has  the  sole  power  to  declare  the  dignity  and  effect  of  titles 
emanating  from  the  United  States ;  and  the  whole  legislation 
of  the  federal  government,  in  reference  to  the  public  lands, 
declares  the  patent  the  superior  and  conclusive  evidence  of 
legal  title ;  and  until  its  issuance  the  fee  is  in  the  government, 
which  by  the  patent  passes  to  the  grantee,  and  he  is  entitled  to 
recover  the  possession  in  ejectment." 

The  conclusion  to  which  the  court  has  come  is,  that  the 
title  of  the  defendants  in  this  case  cannot  be  set  up  in  this 
court  against  the  legal  title  of  the  plaintiff.  The  same  is 
therefore  excluded  as  evidence  in  this  cause. 

Johnson  (&  RosCy  for  plaintiff. 

Jeremiah  Clarke  and  Crockett  <&  Crittenden  for  defendants. 


408  CIRCUIT  couht  op  the  united  states 

Bngg  et  al.  v.  Mejer. 


BRAGG  et  al.  v.  MEYER. 
Circmt  CovH^  U.  8.^  July  Term^  1858. 

If  a  party  entrasto  his  property  to  a  brolcer  for  sale,  who  pledged  it  to  a  third 
party  to  secure  the  payment  of  money  borrowed  for  his  own  use,  the  owner 
can  recover  the  property  from  the  lender  who  has  obtained  possession  of 
it. 

The  possession  of  the  goods  by  the  brolcer  conferred  no  power  on  him  to  pledge 
the  property  to  secure  his  own  debt. 

If  he  was  acting  notoriously  as  brolcer,  his  operating  in  two  or  three  instances 
on  his  own  account  does  not  denude  him  of  the  character  of  broker. 

The  delivery  by  plaintiff  of  the  posseasion  of  the  goods  to  the  broker  for  the 
purpose  of  sale,  did  not  authorize  him  to  pledge  them ;  and  nothing  lees  than 
proof  of  a  usage  in  San  Francisco,  that  the  general  custom  was  under  no 
circumstances  to  trust  the  goods  to  the  broker,  will  authorize  the  inference 
of  a  power  to  pledge  them. 

The  question  involved  in  this  case  being  a  commercial  one,  must  be  adjusted  by 
the  application  of  the  principles  of  the  law  merchant,  and  does  not  come 
within  that  daBs  of  cases  where  the  decisions  of  the  State  Courts  conclude 
the  action  of  this  court 


About  the  Slat  day  of  May,  1858,  the  plaintiffs  employed 
one  Edward  Heilbruth,  a  merchandise  broker,  to  sell  as  a 
broker,  660  bags  of  Manilla  coffee.  A  day  or  two  subsequent 
to  which  employment,  the  broker  reported  to  the  plaintiffs  that 
he  had  sold  200  bags  of  said  coffee  to  one  M.  Dubroca,  and 
the  remaining  450  to  one  0.  Yanard ;  that  both  of  said  sales 
had  been  made  on  a  credit  of  thirty  days ;  that  the  respective 
purchasers  desired  the  delivery  of  the  coffee ;  and,  therefore, 
he  wished  orders  for  the  delivery  of  the  same  from  the  ware- 
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house  of  D.  Gibb  &  Co.,  where  said  coflFee  had  been  stored,  for 
the  purpose  of  delivering  the  same  to  the  purchasers.  There- 
upon, the  plaintiffs  delivered  to  the  said  broker  the  orders  for 
the  purpose  of  having  the  coffee  delivered  to  the  reported 
purchasers.  Two  warehouse-orders  were  given ;  one  for  200 
bags  of  coffee  to  the  said  Heilbruth,  the  other,  for  450  bags 
deliverable  to  the  order  of  said  Heilbruth.  The  reported  sales 
to  Dubroca  and  Vanard  were  regularly  entered  by  the  plain- 
tiffs in  their  sales  book ;  and  they  had  no  suspicion  but  that 
the  same  were  veritable  and  honajide. 

On  or  about  the  3d  June,  1858,  Heilbruth  having  possessed 
himself  of  the  two  warehouse-orders  drawn  by  plaintiffs  on  D. 
Gibb  &  Co.,  called  upon  T.  Lemmen  Meyer,  the  defendant,  to 
borrow  money  on  the  security  of  the  coffee.  Heilbruth  told 
Meyer  that  the  coffee  was  stored  at  D.  Gibb  &  Co.'s  ware- 
house, whereupon  Meyer  said  he  would  advance  the  money 
requested  on  a  pledge  to  him  of  the  650  bags  of  coffee ;  but, 
before  he  would  advance  a  dollar,  the  coffee  must  be  stored  in 
the  warehouse  of  one  Strauch  (a  friend  of  Meyer)  ;  and  that 
when  Heilbruth  produced  Strauch's  warehouse-receipt,  show- 
ing that  the  said  coffee  was  stored  in  his  (Strauch's)  warehouse 
in  his  (Meyer's)  name,  he  would  give  the  amount  of  loan 
desired,  $3,700.  No  evidence  was  given  to  show  that  any 
papers  were  ever  exhibited  to  defendant  by  Heilbruth,  or  that 
the  former  asked  for  any.  On  the  4th  of  June,  1858,  the  650 
bags  of  coffee  were  transferred  from  the  warehouse  of  D.  Gibb 
&  Co.,  to  that  of  Strauch,  and  stored  in  the  store  of  the  latter, 
in  the  name  of  Meyer.  On  the  presentation  to  latter  by 
Heilbruth  of  the  receipt  of  Strauch,  the  loan  was  completed ; 
Meyer  taking  the  individual  note  of  Heilbruth,  with  a  written 
pledge  of  the  coffee  as  security. 

On  the  following  day,  Heilbruth  absconded  from    San 
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San  FranciBco,  in  the  steamer  which  left  for  Panama  on  that 
date.  A  few  days  subsequent  to  the  departure  of  that 
steamer,  the  plaintiflfe  discovered  the  falsity  of  the  reported 
sales  made  by  Heilbruth,  and  learned  that  the  coffee  was  in 
the  possession  of  the  defendant. 

A  demand  having  been  made  for  the  coffee  and  refused) 
the  present  action  is  brought  for  its  recovery. 

The  following  charge  to  the  jury,  with  instructions,  were 
given  by — 

McAllistee,  J.  This  is  a  controversy  between  two  honest 
parties,  as  to  which  of  them  shall  bear  the  loss  consequent  upon 
the  fraudulent  conduct  of  a  third.  The  plaintiffs  placed  their 
merchandise  in  good  faith  in  the  hands  of  a  third  party,  to  sell. 
The  defendant,  with  equal  good  faith,  loaned  money  to  that  third 
party,  taking  as  security,  the  goods  of  the  plaintiffs,  in  igno- 
rance of  the  fact. 

The  case  of  the  plaintiffs  rests  upon  the  application  of  the 
rule  "  ca/veat  emptor  ;^^  that  of  the  defendant  upon  the  propo- 
sition, that  when  one  of  two  innocent  parties  must  suffer  by 
the  fraud  of  a  third,  the  one  who  enabled  such  third  party  to 
commit  the  fraud  by  placing  him  in  possession  of  the  goods  by 
whose  instrumentality  the  fraud  was  committed,  should  be  the 
sufferer. 

The  transaction  out  of  which  this  controversy  arises,  is  a 
commercial  one,  and  must  be  determined  by  the  general  prin- 
ciples of  commercial  law,  which  constitute  a  part  of  the  common 
law,  adopted  by  this  State.  It  would  be  passing  strange,  if 
amid  the  varied  transactions,  so  ordinary  an  occurrence  as  the 
circumvention  of  two  merchants  by  one  dishonest  person,  has 
not,  unfortunately,  too  frequently  been  encountered  by  the 
investigation  of  courts  and  juries.    The  principle  involved  in 


FOR    THE    DISTRICTS    OF    CALIFORNTA.  411 


Bragg  €t  al,  «.  Meyer. 


this  case,  is  by  no  means  novel ;  but  its  great  practical  import- 
ance in  a  mercantile  commnnitj,  and  the  supposition  that  it 
has  been  permanently  settled  by  the  adjudications  of  the  Su- 
preme Court  of  this  State,  induce  this  court  to  give  it  a  more 
extended  inquiry,  than  under  ordinary  circumstances  would 
have  been  demanded  by  any  intrinsic  novelty  or  diflSculty  in 
the  question. 

Eeliance  has  been  placed  by  counsel  for  defendant  on  the 
case  of  Zeet  v.  Wadsworth  &  Meiaegaea  (6  Cal.  404),  and  on 
that  of  Hvtchinson  v.  Boura  (6  Cal.  383).  Before  examining 
these  cases,  it  will  be  proper  to  ascertain,  assuming  that  they 
go  to  the  extent  contended  for,  how  far  they  are  to  control  the 
action  of  this  court.  The  Supreme  Court  of  the  United  States 
have  on  more  than  one  occasion  given  their  views  upon  this 
point.  They  have  decided  that  the  34th  section  of  the  judiciary 
act  of  24th  September,  1789,  which  makes  the  laws  of  the 
several  States  rules  of  decision  for  the  federal  courts,  is  confined 
to  local  statutes  of  a  State,  and  the  construction  thereof,  by  her 
courts,  and  with  matters  connected  with  titles  to  real  estate, 
and  matters  strictly  intra-territorial ;  and  they  say,  We  have 
not  the  slightest  difficulty  in  holding  that  said  section  does  not 
extend  to  contracts  and  other  instruments  of  a  commercial 
nature,  the  true  interpretation  and  effect  whereof  are  sought, 
not  in  the  decisions  of  the  local  tribunals,  but  in  the  general  prin- 
ciples of  commercial  jurisprudence.  Undoubtedly,  the  deci- 
sions of  local  tribunals  upon  such  subjects  are  entitled  to,  and 
will  receive  the  most  deliberate  attention  and  respect  of  the 
court ;  but  they  cannot  furnish  rules  or  conclusive  authority 
by  which  our  own  judgments  are  to  be  bound  and  controlled. 
{JSmft  V.  Tyson  16  Peters,  1.) 

^o  legislation  of  this  State  has  regulated  the  point  under 
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consideration.    It  moBt  therefore  be  decided  by  a  resort  to  the 
principles  of  the  law  merchant. 

I  have  made  the  foregoing  observations,  in  the  event  if  the 
two  anthorities  cited  from  the  Supreme  Court  of  this  State 
shall  be  deemed  to  cover  this  case,  they  may  not  be  supposed 
to  control  conclusively  the  action  of  this  tribunal.    My  exam- 
ination of  those  cases,  however,  has  brought  me  to  the  conclu- 
sion, whatever  may  be  the  strength  of  the  language  in  the 
opinions  of  the  court,  no  decision  was  made  in  either  case  upon 
the  exact  point  under  consideration.    In  the  first  case,  Zeet  v. 
Wadsworth  <J&  MdsegaeSy  the  factor  had  purchased  goods  in 
his  own  namey  had  stored  them  in  his  own  name,  and  paid  the 
storage  upon  them  for  eighteen  months,  the  principal  being  in 
the  mean  time  frequently  in  San  Francisco,  in  intimacy  with 
the  agent.     The  factor  pledged  the  goods  to  a  third  party. 
Now,  the  court  may  have  well  decided  that  case  on  the  ground 
that  it  belonged  to  that  special  class  in  which  the  owner  had 
been  guilty  of  gross  negligence,  amounting  to  fraud  upon  a 
third  party,  and  was  therefore  estopped   from  setting  up  his 
title.    That  the  court  did  not  intend  to  impigne  on  the  general 
rule,  is  evident  from  their  stating  "  at  common  law,  the  busi- 
ness of  a  factor  was  merely  to  sell  the  goods  of  his  customers ; 
BO  it  followed,  that  his  possession  was   no  evidence  of  his 
ownership,  and  as  he  was  not  allowed  to  pledge  the  goods  of  his 
principal ;  in  case  he  did  so,  the  pledgee  was  chargeable  with 
notice  of  the  true  owner's  right."   And  they  placed  this  decision 
on  the  ground  that  the  party  who  pledged,  had  purchased 
the  goods  in  his  own  name,  which  afforded  proof  of  apparent 
ownership,  and  he  was  therefore  entitled  to  sell  or  pledge. 

In  the  second  c2LBe.{JBiUcMn8on  v.  Sours)  the  decision 
recognizes  the  general  rule ;  for  the  court  say,  "Where  the  party 
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pledging  is  teclmicallj  a  broker,  where  his  only  business  is  to  sell 
goods  consigned  to  him  for  that  purpose,"  he  has  power  to  sell 
them  only,  and  no  power  to  pledge  them.  While  thus  affirm- 
ing t}ie  general  rule,  the  court  in  that  case  deny  its  appli- 
cability, inasmuch  as  the  party  who  'pledged  was  not  a  tech- 
nical factor ;  whom  they  decide  to  be  one  whose  only  business 
is  to  sell  goods  consigned  to  him.  Out  of  the  city  of  London 
where  there  are  special  legislative  organizations  of  brokers,  I 
can  find  no  distinction  drawn  by  any  text-writer,  or  any  illus- 
tration by  decided  cases,  between  a  technical  or  any  other  kind 
of  broker.  I  take  one  who  notoriously  acts  as  a  broker,  and 
sells  the  property  of  others  so  publicly  as  to  be  known  as 
acting  as  such,  to  be  a  broker ;  if  not  so  notoriously  known,  he 
is  neither  a  technical  nor  any  other  kind  of  broker.  The  fact 
that  one  occasionally  operates  on  his  own  account  will  not 
denude  him  of  the  character  of  a  broker,  if  he  really  acts 
notoriously  as  such.  There  are  numerous  cases  in  which  one 
has  been  recognized  to  be  a  factor  or  broker,  who  in  addition 
to  his  business  as  such  occasionally  dealt  on  his  own  account. 

In  Mcurtmi  v.  Coles  (1  Maule  &  Selwyn,  140),  Voa  was 
decided  to  be  a  factor,  although  simultaneously  he  acted  as  a 
general  mercha/nt.  In  Phillips  v.  Huth  (6  Mees.  &  Welsby, 
673),  Warmidk^  the  factor,  was  also  "  am,  extensvoe  dealer  m 
tobacco"  and  pledged  the  plaintiff's  " dock-warrants "  at  the 
same  time  with  some  of  his  own. 

In  Baring  v.  Conic  (2  Bam.  &  Aid.  137), "  Coles  <&  Co. 
were  merchants  as  well  as  brokers,  and  bought  and  sold  largely 
on  their  own  account,  and  had  before  the  time  of  the  sale  of 
the  sugars  in  question,  dealt  with  defendants  both  in  buying 
and  selling  on  their  own  account  Tet  (say  the  court)  these 
facts  did  not  exempt  them  from  the  operation  of  the  general 
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rule  applicable  to  brokers.  In  McComhie  v.  Dames  (6  East, 
638),  Coddom^^  the  broker,  was  "  also  a  dealer  in  tobacco  on 
his  own  account."  Other  cases  to  the  same  point  might  be 
cited.  I  can  see  no  such  incompatibility  in  a  man  notorionfilj 
following  the  occupation  of  a  broker  or  factor  and  his  occa- 
fiionallj  operating  on  his  own  account,  as  should  disqualify  him 
from  being  considered  as  a  factor  or  broker. 

In  Hutchinson  v.  Bours^  the  Supreme  Court  of  this  State 
may  have  gone  upon  the  ground,  that  the  character  of  factor 
in  that  case  had  become  merged  in  the  great  mass  of  business 
transacted  by  him  on  his  individual  account.  After  a  careful 
review  of  the  cases  cited  from  the  Supreme  Court,  I  have  not 
satisfied  myself  that  the  exact  point  in  this  case  was  decided  . 
in  either  of  those  cases.  K  they  do  cover  this  case  as  con- 
tended by  defendant's  counsel  they  cannot  conclude  tliis  court 

The  question  must  be  decided  by  a  resort  to  the  general 
principles  of  commercial  law.  Although  the  possession  of 
personal  chattels  is  said  to  be  prima  fade  evidence  of  prop- 
erty, and  consequently  of  an  apparent  power  of  disposition, 
yet  it  is  no  less  true,  that  when  property  does  not  in  fact  exist, 
possession  confers  no  right  either  on  the  holder  himself  or  a 
vendee  under  him  who  pays  a  valuable  consideration  on  the 
faith  of  such  possession.  The  only  exception  to  this  rule  at 
common  law  is,  that  of  a  sale  in  market  overt  /  which  is  inap- 
plicable to  this  country.  The  views  expressed  by  a  recent 
writer  on  the  sale  or  pledge  of  chattels  personal  are  so  sound, 
that  it  is  proper  to  bring  them  to  your  notice.  He  says, 
*'  There  are,  indeed,  only  two  grounds  on  which  property  can  be 
supposed  to  arise  in  a  vendee  in  consequence  of  a  sale  made 
by  a  vendor  who  has  no  property  in  himself.  The  first  of 
these  supposes  a  transfer  of  the  title  of  the  true  owner  by 
virtue  of  some  express  or  implied  authority  from  him ;  the 
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second,  the  creation  of  a  new  and  independent  title  growing 
ont  of  the  circnmstanceB  attendant  upon  the  sale ;  such  as  the 
possession  of  the  property  by  the  vendor,  the  valuable  con- 
sideration paid  by  the  purchaser,  and  the  bona  fides  of  the  trans- 
action so  far  as  he  is  concerned."  (1  Smith's  L.  0.  894).  It  is 
not  contended  in  this  case,  that  an  express  authority  was  given 
to  pledgee ;  and  so  far  from  there  having  been  an  implied  one, 
the  relation  whicli  existed  between  Heilbruth  and  the  plaintiffs 
(provided  you  shall  believe  that  the  former  was  a  broker  and 
was  employed  as  such  by  plaintiffs)  directly  disaffirms  any 
implied  authority  to  Heilbruth  to  pledge.  It  is  within  the 
second  class  of  cases  referred  to,  defendant  seeks  to  bring  him- 
self. He  contends  that  where  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  a  third  person,  he  who  placed  that 
third  party  in  possession,  and. thus  enabled  him  to  perpetrate 
the  fraud,  must  bear  the  loss. 

Now,  if  this  be  a  sound  proposition,  it  would  follow  that 
the  well-settled  rule  of  "  ca/oeat  emptor "  must  be  dispensed 
with,  and  that  the  possession  of  goods  by  a  qv^  public  officer 
(a  broker)  to  sell,  constitutes  a  title  which  authorizes  him  to 
pledge  them  for  his  own  debt.  The  writer  last  cited  alludes  to 
this  proposition  in  these  words  :  '^  It  has  been  sometimes 
argued,  that  where  one  of  two  innocent  parties  must  suffer 
from  a  sale  under  these  circumstances,  the  loss  should  fall 
upon  the  owner,  who  has  entrusted  the  vendor  with  the  pos- 
session of  the  goods  and  enabled  him  to  commit  a  fraud,  rather 
than  the  vendee  who  acts  in  good  faith  and  with  proper  cau- 
tion. But  if  this  conclusion  could  follow  in  any  case,  it  would 
do  so  in  those  where  a  factor  has  been  entrusted  with  the 
indicia  of  title  in  chattels,  in  addition  to  the  possession  of  the 
chattels  themselves,  and  with  the  authority  not  only  to  sell 
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them,  but  to  sell  them  as  his  own,  and  has  thns  been  enabled  to 
hold  himself  out  to  the  world  as  the  owner,  in  contracts  with 
third  parties,  who  advance  money  on  the  faith  of  his  apparent 
ownership,  and  a  deposit  of  the  goods  in  pawn.  Yet  it  is 
well  settled,  that  such  a  pledge  gives  no  right  whatever  to  tibe 
goods  as  against  the  real  owner,  not  even  that  of  the  factor." 
{Tbid.  896.) 

To  sustain  this  well-settled  doctrine,  the  author  refers  to 
numerous  authorities  from  England  and  this  country. 

Chancellor  Kent,  in  his  Commentaries,  says,  ^'Though  a 
factor  may  sell,  and  bind  his  principal,  he  cannot  pledge  the 
goods  as  security  for  his  own  debt,  not  even  though  there  be 
the  formality  of  a  bill  of  parcels  and  a  receipt.  The  principal 
may  recover  the  goods  of  the  pawnee ;  and  his  ignorance  that 
the  factor  held  the  goods  in  the  character  of  factor  is  no  excuse. 
The  principal  is  not  even  obliged  to  tender  to  the  pawnee  the 
balance  due  from  the  principal  to  the  factor ;  for  the  lien  which 
the  factor  might  have  had  for  such  balance  is  personal,  and 
cannot  be  pledged  by  his  tortious  act  in  pledging  the  goods  for 
his  own  debt.  K  the  pawnee  will  call  for  the  letter  of  advice, 
or  make  due  inquiry  as  to  the  source  from  whence  the  goods 
came,  he  can  discover  (say  the  cases)  that  the  possessor  held 
the  goods  as  factor,  and  not  as  vendee,  and  he  is  bound  to 
know  at  his  peril  the  extent  of  the  factor's  power.  (2  Kent, 
625.) 

I  have  given  you  the  law  on  this  subject ;  but  it  is  neces- 
sary to  say,  in  order  that  you  may  be  prepared  to  meet  any 
state  of  facts  which  may  present  themselves  to  you,  that  if  the 
conduct  of  plaintiff  has  been  unusual  and  contrary  to  the 
course  of  business  to  such  extent  as  to  mislead  third  parties 
who  act  with  reasonable  care,  such  a  case  would  constitute  an 
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exception  to  the  rule.  The  only  ground  taken  in  this  ease  as  to 
the  conduct  of  the  plaintiff  is,  that  he  parted  with  the  posses- 
sion of  the  goods  at  the  time  he  authorized  the  broker  to  sell. 

Upon  this  and  the  other  points  in  the  case,  I  give  you,  Gen- 
tlemen, the  following  instructions : — 

1.  If  you  shall  find  from  the  evidence,  that  Edward  Heil- 
bruth  was  a  merchandise  broker ;  that  he  acted  as  such  in  this 
city  ;  that  the  plaintiffs  entrusted  to  him  their  property,  as  such 
broker,  to  sell ;  and  that  he  pledged  those  goods  to  the  defend- 
ant, to  secure  his  individual  indebtedness  to  him, — ^in  such  case, 
you  will  find  a  verdict  for  the  plaintiffs,  unless  you  find  the 
case  to  be  within  the  exception  stated  in  the  instruction  No.  4, 
hereafter  to  be  given. 

2d.  The  possession  of  the  goods  by  Ileilbruth,  as  broker, 
conferred  no  authority  on  him  to  pledge  them  ;  the  relation  he 
bore  to  the  plaintiffs  disaffirmed  all  such  authority ;  and  tlie 
ignorance  of  pawnee  as  to  the  character  in  which  Ileilbruth 
acted,  cannot  defeat  this  action.  It  is  a  case  in  which  the  rule 
of  "  c(weat  emptor  "  must  apply. 

3d.  K  you  find  that  the  character  of  Heilbruth  was  that  of 
a  merchandise  broker,  and  plaintiffs  entrusted  their  property 
to  him  as  such,  the  fact,  if  you  should  so  find,  that  he  occa- 
sionally on  one,  two,  three  occasions  or  more,  during  the 
time  he  acted  as  broker,  had  some  transactions  on  his  own 
account,  such  fact  will  not  annul  his  character  as  broker,  or 
deprive  the  plaintiffs  of  the  protection  which  the  law  extends 
to  them  by  reason  of  the  relation  which  existed  between  them 
as  principals  and  Heilbruth  as  their  broker. 

4th.  K  you  should  be  of  opinion  that,  according  to  the 

usual  course  of  business,  and  in  the  exercise  of  due  care  and 

prudence,  the  plaintiffs  should  not  have  delivered  possession  of 

the  coffee  to  Heilbruth;  that  their  so  delivering  it  to  him 

27 
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enabled  him  to  practice  a  fraud  upon  the  defendant,  and  that 
defendant  exerciBed  reasonable  care  and  diligence  to  avoid  that 
fraud,  according  to  the  usual  course  of  business  in  San  Fran- 
cisco, you  must  find  for  defendant. 

This  last  instruction  is  asked  for  by  defendant,  and  is  ac- 
quiesced in  by  the  counsel  for  the  plaintiffs.  I  therefore  give 
it  to  you,  with  the  caution  that  you  are  to  take  it  together  with 
the  preceding  instructions,  when  you  are  deciding  upon  the 
conduct  of  plaintiffs  in  delivering  possession  of  the  goods  to 
the  broker.  That  fact  alone,  unless  proved  to  be  opposed  to  a 
weU-established  usage  in  San  Francisco,  cannot  defeat  the 
present  action. 


Verdict  for  plaintiffs,    $1,875. 


SixU  McAllister,  for  plaintiffs. 
S,  Z.  Johnson,  for  defendant. 
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LAWRENCE  et  al.  v.  BOWMAN  et  al 


Circuit  CoiiHy  U.  S,,  July  Temiy  1858. 


Ihjunotions  granted  in  this  coart  are  all  Bpecial,  and  grantable  only  on  notice. 
Due  notice  is  not  suBceptible  of  a  fixed  definition,  and  must  be  construed  in  each 

case  by  its  circumstanoes. 
Under  ordinary  eircumstancesi  one  day's  notice  is  too  brief;  but  there  is  no  fixed 

limit  as  to  time. 
Eyery  court  of  equity  has  power  to  mould  its  rules  to  meet  the  purposes  of 

justice. 
It  is  not  indispensable  that  a  bill  for  an  injunction  should  contain  a  prayer  for 

discovery. 
In  the  English  chancery,  where  common  injunctions  are  issued,  unless  special 

application  be  made,  only  proceedings  at  law  subsequent  to  the  judgment  are 

enjoined.    Aliter  in  this  country. 
The  form  of  an  injunction  in  England  included  a  provision  that  the  party  at 

law  might  proceed  to  judgment  and  execution.    Aliter  in  this  country. 
A  party  who  applies  for  an  injunction  to  enjoin  proceedings  at  law,  is  not 

bound  to  confess  judgment  at  law,  as  pre-requisite  to  his  obtaining  relief  in 

equity. 


The  bill  in  thiB  case  was  exhibited  to  obtain  an  injunction 
to  enjoin  the  trial  of  a  case  on  the  common-law  side  of  this 
court.  A  motion  is  now  made  on  the  bill,  exhibits,  and 
affidavits,  for  the  issue  of  an  injunction.  The  facts  as  set  forth 
in  the  bill,  and  the  objections  urged  against  the  granting  of  the 
injunction,  are  stated  in  the  opinion  of  the  court. 
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MoAllisteb,  J. — ^The  bill  in  this  case  is  exhibited  for  the 
purpose  of  obtaining  an  injunction  to  stay  the  trial  of  an 
action  of  ejectment  pending  on  the  common-law  side  of  this 
court.    The  trial  of  the  action  at  law  was  fixed,  by  consent  of 
parties,  for  the  24th  day  of  the  current  month.     On  the  day 
previous,  an  order  was  obtained  from  the  judge  to  be  served  on 
the  plaintiflTs,  to  show  cause  why  an  injimction  should  not  issue 
to  stay  the  proceeding  at  law  until  complainant  could  obtain  a 
hearing  on  the  merits  of  his  bill.     As  the  trial  at  law  was  fixed 
for  the  succeeding  day,  and  as  the  judge  could  grant  no  injunc- 
tion without  previous  notice  to  the  adverse  party,  he  was  obliged 
to  act  upon  the  idea  that  under  no  circumstances  could  an 
injunction  issue  in  any  case  when  applied  for  on  the  day  pre- 
ceding the  trial  of  the  cause  sought  to  be  restrained,  and  thus 
leave  the  complainant  without  remedy  by  injunction.    The 
facts  stated  in  the  bill  on  a  motion  for  an  injunction,  are  to  be 
taken  as  true ;  and  the  bill  charged  gross  fraud  of  a  character 
which  it  was  alleged  could  not  be  availed  of  by  the  complain- 
ant in  a  court  of  law.      On  the  following  day  the  parties 
appeared,  and  among  other  grounds  taken  against  the  motion 
by  defendants'  solicitor,  was  the  briefness  of  the  notice  and 
the   laches   of  complainants   in    not  moving  at   an    earlier 
moment.      The  court    acquiescing  in  the  propriety  of  the 
suggestion  as  to  the  briefness  of  the  notice,  proffered  an  ex- 
tension of  time,  which  was  declined  by  defendants'  solicitor, 
who  proceeded  to  the  argument ;    and  the  first  ground  taken 
against  the  motion  was  the  laches  of  the  complainant ;  and  the 
55th  rule  of  this  court  was  cited  as  a  reason  for  the  denial  of 
this  motion.    That  rule  prescribes  that  special  injunctions  shall 
be  granted  only  on  due  notice  to  the  opposite  party.     Ko 
fixed  rule  can  be  recognized  as  to  what  shall  constitute  ''due 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  421 

1 

Lawrence  et  a/,  v.  Bowman  et  al, 

notice."  "  Due "  is  a  relative  term,  and  must  be  applied  to 
each  case  in  the  exercise  of  the  discretion  of  the  court  in  view 
of  the  particular  circumstances.  Referring  to  rules  generally, 
in  Mo^arte  Poultney  v.  City  of  Lafayette  (12  Peters,  472),  the 
court  say,  "  Every  court  of  equity  possesses  the  power  to  mould 
its  rules,  in  relation  to  the  time  and  manner  of  appearing  and 
answering,  so  as  to  prevent  the  rule  from  working  injustice ; 
and  it  is  not  only  in  the  power  of  the  court,  but  it  is  its  duty, 
to  exercise  a  sound  discretion  upon  this  subject."  These 
views  apply  to  all  the  rules  of  a  court,  and  if  the  power 
to  mould  them  is  given,  it  certainly  possesses  that  of  construing 
them  for  similar  purposes.  In  ordinary  circumstances,  the  appli- 
cation for  an  injunction  to  stay  a  proceeding  at  law  fixed,  as  this 
was,  by  consent  of  parties  for  trial  on  the  following  day,  will  be 
viewed  with  suspicion.  But  in  this  case  there  are  circumstances 
which  arrest  the  attention  of  the  court.  The  parties  are  differ- 
ently represented  in  this  case  than  in  the  action  of  law.  The 
solicitors  for  the  respective  parties  before  this  court,  are  not 
those  who  are  the  attorneys  of  the  parties  in  the  action  of 
ejectment.  The  latter  evidently  intended  to  place  their  defense 
in  a  court  of  law  on  equitable  grounds.-  Those  recently 
engaged  for  complainants  fear  to  risk  that  movement,  and  now 
seek  the  interposition  of  a  court  of  equity.  The  question  to 
be  decided  has  never  been  before  this  tribunal,  and  it  has  been 
understood  that  there  have  been  conflicting  decisions  upon  it 
in  the  courts  of  this  State.  The  wavering  policy  indicated  by 
a  change  of  counsel,  produced  by  such  a  condition  of  thyigs 
disaffirms  willful  laches  by  the  party,  and  is  a  circumstance 
which  the  court,  in  exercising  its  discretion,  should  take  into 
consideration,  particularly  where  its  action  is  to  affect  seriously 
the  rights  of  the  party.  If  the  motion  be  granted,  the  injury 
to  defendants  would  be  slight ;  as  the  court  will  give  a  hearing 
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on  the  merits  at  once ;  if  desired  by  them.  I  cannot  think 
then,  that  the  delay  in  filing  this  bill  in  view  of  the  circimi- 
stances  should,  per  se^  prevent  all  inquiry  into  the  alleged 
fraud. 

I  shall  proceed  to  investigate  the  other  objections  made 
to  the  motion.  It  is  urged,  that  the  bill  sets  forth  no  equity ; 
that  it  prays  no  discovery;  that  it  admits  the* legal  title  of 
plaintiff,  and  that  defendant  only  avers  an  equitable  right.  It 
is  also  urged  that  by  the  bill  and  exhibits,  and  showing  of 
complainants,  the  defendant  is  entitled  to  judgment  and  costs, 
and  such  damages  on  an  issue  to  be  had  which  he  may  recover 
at  law ;  and  that  in  the  ordinary  course  of  chancery  proceed- 
ings, no  injunction  can  issue  save  upon  the  terms  that  the 
complainant  (defendant  in  the  ejectment  suit)  suffer  a  judgment 
to  go  against  him  for  the  land,  and  upon  the  further  condition 
of  furnishing  bond  with  sufficient  security  for  the  costs  and 
such  damages  as  may  be  recovered  on  the  issue.  These  objec- 
tions involve  following  propositions,  and  may  be  considered 
together.  1.  There  is  no  equity  in  the  bUl  to  restrain  the 
prosecution  of  the  suit  at  law,  because  no  discovery  in,  and  of 
it  is  asked,  and  t}ie  legal  title  in  defendant  is  admitted.  2. 
That  if  an  injunction  is  granted  it  must  be  upon  terms  that 
the  defendants  at  law  submit  to  a  judgment  for  the  land  with 
costs. 

By  section  254  of  the  practice  act  of  this  State  it  is 
enacted,  "  that  an  action  may  be  brought  by  any  person  in 
possession  by  himself  or  his  tenant  of  real  property,  against 
any  person  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim,  estate, 
or  interest."  The  complainants  have  filed  a  bill  to  determine 
the  adverse  claim  of  defendants,  who  have  asserted  one  in  the 
most  emphatic  manner,  by  bringing  an  action  at  law  for  the 


FOR    THE    DISTRICTS    OP    CALIFORNIA.  423 

Lawrence  et  al.  v.  Bowman  H  al, 

recoverj  of  the  land.  The  fact  that  the  assertion  is  made  in 
the  form  of  an  action  at  law,  does  not  deprive  complainant  at 
any  time  after  the  claim  is  asserted,  of  the  right  of  vindicating 
his  claim  in  opposition  to  the  adverse  one,  if  the  circumstances 
are  such  as  to  authorize  this  court  acting  as  a  court  of  equity 
to  take  cognizance  of  the  case.  This  section  of  the  practice 
act  is  but  a  reiteration  of  general  principles  of  equity,  and  is 
not  without  influence  on  the  action  of  this  court  in  the  present 
case. 

The  language  of  the  statute  is  unrestricted.  The  right  of  a 
party  in  possession  is  not  defeated  by  the  fact  that  the  adverse 
claim  is  being  asserted  by  an  action.  The  complainant  comes 
within  the  very  letter  of  the  law ;  and  it  is  doubtful  whether 
any  course  of  chancery  practice  would  authorize  this  court  to 
consider  the  fact  that  the  adverse  claim  was  pending  in  the  form 
of  an  ejectment  suit,  a  reason  to  compel  complainant  to  submit 
to  a  judgment  at  law,  before  he  could  have  extended  to  him 
any  equitable  relief.  It  may  be  urged,  that  the  statute  of  a 
State  cannot  affect  the  jurisdiction  of  this  court,  in  the  exercise 
of  its  equity  jurisdiction.  But  this  question  has  been  before  the 
Supreme  court  of  the  United  States.  In  the  case  of  Cla/rk  v. 
&imih  (13  Peters,  195),  the  legislature  of  Kentucky,  had  passed 
a  law,  the  only  difference  between  which  and  the  statute  of 
this  State  is,  that  the  former  authorized  one  who  had  both  the 
legal  title  and  possession  of  real  estate,  to  institute  a  suit,  and 
described  the  decree  to  be  made  in  case  of  a  determination 
against  the  adverse  claim ;  whereas  the  latter  gives  the  right 
to  any  one  who  is  in  possession,  and  prescribes  no  form  of 
decree.  The  reasoning  of  the  court  in  that  case  relative  to  the 
statute  of  Kentucky,  is  applicable  to  that  of  this  State.  "  Ken- 
tucky "  [say  they]  "  has  the  undoubted  power  to  regulate  and 
protect  individual  rights  to  her  soil,  and  to  declare  what  shall 
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form  a  cload  on  titles ;  and  having  bo  declared,  the  courts  of 
the  United  States,  by  removing  such  clouds,  are  ordy  applying 
an  old  practice  to  a  new  equity  created  by  the  legislature,  hav- 
ing its  origin  in  the  peculiar  condition  of  the  country."     "  The 
State  legislatures  certainly  have  no  authority  to  prescribe  tlie 
modes  and  forms  of  proceeding  in  the  courts  of  the  United  States ; 
but  having  created  a  right,  and  at  the  same  time  prescribed  the 
remedy  to  enforce  it,  if  the  remedy  prescribed  is  substantially 
consistent  with  the  ordinary  modes  of  proceeding  on  the  chan- 
cery side  of  the  federal  courts,  no  reason  exists  why  it  should 
not  be  pursued  as  it  is  in  the  State  courts."    (13  Peters,  203.) 
Now,  if  this  suit  had  been  instituted  in  a  State  court,  not  con- 
trolled by  chancery  proceedings,  is  it  probable  such  tribunal, 
had  it  deemed  the  complainant  entitled  to  the  relief  asked  for, 
would  withhold  it  until  the  party  would  submit  to  a  judgment 
in  the  other  suit  ?    Apart  from  all  foregoing  considerations, 
arising  out  of  the  statute,  we  will  inquire  whether  the  proposi- 
tion urged  by  counsel,  that,  according  to  the  course  of  chancay 
proceedings,  before  an  injunction  can  issue  the  complainant 
must  submit  to  judgment  for  the  land  and  costs,  be  correct. 
The  authorities  cited  by  defendant's  solicitor,  are  two  cases 
from  the  Irish  chancery  and  exchequer  coui-ts,  one  from  the 
English  chancery,  and  two  decisions  from  the  State  of  New 
York.    The  two  cases  from  Ireland  are  cited  from  Chitty's 
Equity  Digest,  sections  7  and  11,  page  2265.    The  reports  from 
which  the  notices  are  taken,  are  not  accessible.    These  authori- 
ties, similar  to  most  insertions  in  digests,  are  without  a  state- 
ment of  the  case,  or  of  the  reasons  of  the  court,  no  authorities 
cited,  and  depend  for  correctness  on  the  conclusions  of  the 
digester.    Lord  Mansfield  has  said,  "There  is  no  cause  of 
,  greater  ambiguity  than    arguing   from  cases  without  distin- 
guishing accurately  the  grounds  upon  which  they  are  decided." 
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In  every  case  of  a  digest  cited,  the  accuracy  of  the  digester  has 
to  be  reKed  on.  The  unreliable  character  of  such  authority,  if 
such  it  can  be  called,  forbids  confidence.  From  what  can  be 
gathered  from  the  digest  in  the  first  case,  that  of  Horn  v. 
Thompaonj  some  fact  not  mentioned  in  the  case  must  neces- 
sarily differ  it  from  this;  for  instance,  it  appears  in  that 
case,  that  if  the  injunction  had  been  granted  the  defendant 
would  still  have  had  a  trial  at  law.  In  the  second  case, 
{Hedmond  v.  GoodoW)^  the  digester  states,  generally,  that 
an  injunction  to  restrain  proceedings  in  ejectment,  until 
the  hearing  will  not  be  granted  except  the  defendant  give  a 
complete  judgment  at  law ;  and  when  defendant  refused  to  do 
go,  the  injunction  was  refused.  What  were  the  facts,  or  grounds 
of  decision,  are  not  stated.  Was  the  decision  founded  upon  a 
rule  of  court  similar  to  one  existing  in  New  York,  or  based 
upon  the  general  course  of  chancery  proceedings  ?  Nothing  is 
said  upon  the  point.  In  the  English  case,  Barnard  v.  WalliSj 
cited,  1  Craig  <fe  Phillips,  85,  three  questions  were  involved  in 
the  defense, — ^two  purely  equitable  and  one  legal ;  a  common 
injunction  having  issued,  motion  was  made  to  dissolve  it, 
which  was  granted.  This  case  belongs  to  a  peculiar  class, 
where  the  defense  is  composed  of  both  legal  and  equitable 
questions,  referred  to  by  Daniel,  in  his  treatise  on  Equity 
Practice  (p.  1844).  "  Sometimes  [he  says]  the  question  between 
the  parties  depends  partly  upon  a  legal  title,  and  partly 
upon  an  equity  which  will  arise  only  in  the  event  of  that  title 
being  decided  in  one  way.  In  this  case,  the  practice  of  the 
court  is,  to  require  that  the  party  applying  to  the  court  for 
its  interposition,  should  admit  the  legal  title  of  the  other  party, 
as  in  the  case  of  giving  judgment  in  ejectment."  The  case  of 
JBamard  v.  WaZlis  belongs  to  such  class  of  cases,  and  is  totally 
dissimilar  from  this.  It  is  true,  that  the  judge,  in  his  opinion, 
by  way  of  recital  alludes  to  the  giving  judgment  in  ejectment 
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suits,  as  a  common  case.  It  was  for  this  reason,  perhaps,  that 
the  case  was  cited  bj  coxmsel  as  authority.  The  next  case 
relied  on,  is  that  of  Carroll  v.  Sand  (10  Faige,  298) ;  but  this 
was  decided  with  express  reference  to  the  33d  rule  of  chanceij 
in  New  York.  Even  that  rule  contains  ^kprovisOj  that  a  party 
may  make  special  application  to  the  court  to  restrain  all  proceed- 
ings at  law  after  issue  joined.  The  last  case  cited,  is  Hamih  t. 
Schuyler  (2  Johns.  Ch.  141).  This  is  the  only  authority  which 
sustains  the  proposition.  The  whole  is  comprehended  in  eight 
lines,  and  a  single  authority  cited,  that  of  Hinde's  Chancery. 
StiU,  it  is  the  opinion  of  an  eminent  chancellor,  entitled  to  pro- 
found respect ;  and  if  the  doctrine  enimciated  had  not  be^ 
repeatedly  repudiated,  would  control  the  action  of  this  court 
This  decision  was  made  more  than  forty  years  ago,  and  rests 
upon  an  ancient  text- writer,  who  wrote  prior  to  the  time  of 
Lord  Eldon,  who  was  the  founder  of  the  modem  practice  of 
injunction.  Lord  Campbell  has  said,  ^^  Almost  all  the  principles 
upon  which  this  relief  is  granted  or  refused,  the  terms  and  con- 
ditions upon  which  it  is  dissolved,  continued,  extended,  or  made 
perpetual,  are  to  be  found  in  Lord  Eldon's  judgments  alaruP 
(Lives  of  Chan.  vol.  vii.  p.  496.)  A  case  was  decided  in  Virginia 
which  enunciates  doctrines  similar  to  that  announced  by  Chan- 
cellor Kent  in  above  case,  which  has  not  been  brought  to  the 
notice  of  this  court.  ( Wa/irrick  v.  NoweU^  1  Leigh  Rep.  96.) 
The  only  authority  cited  is  1  Vernon,  120  ;  an  ancient  author- 
ity, obnoxious  to  the  objections  heretofore  stated  as  to  Hinders 
Cham,cery. 

Having  commented  on  each  of  the  authorities  cited  for  this 
motion,  a  reference  wiU  be  made  to  some  which  announce  a 
different  doctrine.  Eden,  in  his  treatise  on  Lijunctions,  states 
the  general  rule  "  that  injunctions  to  stay  proceedings  at  law, 
are  granted  either  before  or  after  the  commencement  of  the 
action,  or  to  stay  proceedings,  or  after  verdict  to  stay  judg- 


FOR    THE    DISTRICTS    OP    CALIFORNIA.  427 

f  Lawrence  H  al,  v.  Bowman  et  al, 

ment,  or  after  judgment  to  Btay  execution,  &c."  The  court, 
he  says,  are  unwilling  to  interfere  where  it  "  appears,  the 
plaintiff  has  lain  by  till  after  a  verdict  has  taken  place,  if  it  is 
necessary  for  the  obtaining  a  fair  decision.  (Eden  on  Inj.,  by 
Waterman,  68,  69.)  In  Hcffm/cm  v.  Zivingston  (1  Johns.  Ch. 
211),  an  injunction  had  been  issued  to  stay  proceedings  at  law, 
for  in  that  case,  the  defendant  moved  to  be  permitted  to  go  to 
trial  for  a  portion  of  the  lands  not  claimed ;  and  the  motion  for 
a  dissolution  of  the  injunction  quoad  hoc  was  refused.  In 
Pike  V.  Northwood  (1  Beavan,  152),  the  same  doctrine  is 
enunciated.  In  Apthorp  v.  Gomstock  (Hopkins,  143),  the 
bill  was  filed  for  relief  against  a  deed  of  conveyance  of  lands 
alleged  to  be  fraudulent,  and  for  an  injunction  to  restrain  the 
prosecution  of  certain  actions  of  ejectment  brought  for  the 
recovery  of  the  lands.  No  discovery  was  prayed.  Neither 
plaintiff  nor  defendant  had  any  knowledge  regarding  the  early 
transactions  out  of  which  the  alleged  fraudulent  deed  arose. 
This  case  was  decided  in  1824 ;  and  it  enunciates  the  principle 
that  it  is  a  proper  head  of  equity  jurisdiction  to  relieve  against 
fraudulent  deeds,  and  that  an  injunction,  in  such  a  case,  is 
properly  auxiliary  to  the  relief  sought,  as  this  court  takes 
the  whole  controversy  into  its  own  hands,  to  prevent  double 
litigation,  and  give  more  effectual  relief  than  can  be  given  at 
Common  law.  In  the  case  of  the  StoiU  v.  Reed  (4  Harris  & 
McHenry,  6,  8,  10,  11),  ejectment  was  enjoined  before  trial, 
and  made  perpetual  on  the  hearing.  No  discovery  was  prayed 
in  the  bill.  The  next  case  is  that  of  the  Duke  of  Beaufort  v. 
Nedd^  decided  in  the  House  of  Lords,  on  appeal  from  the  chan- 
cellor, in  the  year  1845.  Separate  opinions  were  delivered  by 
Cottingham,  Brougham,  and  Campbell.  The  case  is  reported 
in  12  Clark  &  Finelly,  249.  In  that  case,  the  Duke  of  Beau- 
fort was  legal  owner  of  the  premises ;  but  Mr.  Neeld  was  in 
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poBsession,  obtained  under  circumstances  which  gave  him  a 
mere  equity  against  the  duke ;  who  brought  ejectment  to  re- 
cover possession.     Mr.  Neeld  filed  his  bill  to  enjoin  the  further 
prosecution  of  the  suit.     Injunction  was  granted ;   but  after 
answer  filed,  which  denied  the  equity  of  the  bill,  the  injunc- 
tion was  dissolved  by  the  vice-chancellor,  and  the  ejectment 
was  proceeded  in  by  the  plaintiff  at  law.    An  appeal  was 
taken  from  the  vice-chancellor  to  the  chancellor,  who  reversed 
the  decision.    An  appeal  was  taken  to  the  House  of  Lords, 
who  decided  the  vice-chancellor  was  wrong.    Lord  Campbell, 
in  delivering  the  opinion,  uses  the  following  language :  "  With 
regard  to  the  first  injunction  (the  one  issued  to  restrain  the 
ejectment-suit  before  trial),  I  must  own  that  I  never  enter- 
tained a  doubt,  and  down  to  this  moment  I  have  not  been  able 
to  learn  on  what  ground  the  vice-chancellor  of  England  dis- 
solved that  injunction."    {Ibid.  284.)    Li  that  case,  the  bill 
prayed  for  no  discovery  in  aid  of  the  suit  at  law.    The  last 
authority  to  which  the  court  will  refer,  is  the  case  of  Gaines  v. 
Nicholson  and  others    (9  Howard,  356).      The  bill  in  that 
case,  is  set  out  in  totidem  verbis.    No  discovery  was  prayed. 
The  case  was  an  appeal  from  the  decree  of  the  Circuit  Court, 
U.  S.,  in  Mississippi,  granting  a  perpetual  injunction  to  enjoin 
a  pending  ejectment-suit  on  the  common-law  side  of  the  court. 
The  Supreme  Court  admit  the  regularity  of  the  proceeding. 
They  say,  "  And,  undoubtedly,  if  the  facts  thus  charged  have 
been  established  by  the  pleadings  and  proofs,  a  right  to  such 
equitable  interposition  for  the  relief  sought  has  been  made  out, 
and  the  decree  of  the  court  should  be  upheld."    After  looking 
into  the  pleadings  and  proofs,  they  concluded  that  the  charge 
of  fraud  had  not  been  made  out ;  and  on  that  ground  alone, 
reversed  the  decision  of  the  court  below.  This  court  has  entered 
more  minutely  into  the  authorities  in  this  case  by  reason  of  the 
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large  interests  at  stake,  and  because  there  has  been  some  con- 
flict in  the  authorities. 

Against  the  decisions  invoked  in  favor  of  this/motion,  from 
the  Irish  chancery  and  exchequer,  from  New  York,  and  a  case 
from  the  English  chancery,  we  find  two  decisions  from  New 
York,  one  from  Kentucky,  two  from  England, — one  of  them  in 
1845,  by  Cottingham,  Brougham,  and  Campbell, — and  one  by 
the  Supreme  Court  of  the  United  States.  The  weight  of  au- 
thority is  decidedly  against  the  principle  embodied  in  the 
present  motion.  The  court  can,  therefore,  consult  the  spirit 
and  policy  of  the  statute  of  this  State,  without  violating  any  of 
the  rules  of  chancery  proceedings. 

The  remaining  question  is,  Does  this  case  present  such 
equitable  claim  as  to  call  for  the  interposition  of  this  court  ? 

In  England,  common  injunctions  are  those  which  issue  of 
course.  The  special,  are  issued  only  on  due  notice,  and  founded 
on  the  circumstances  of  each  case  as  they  arise.  (3  Daniel's 
Ch.  Pr.  1810.)  The  distinction  between  them  does  not  exist 
in  the  federal  courts.  In  England,  the  injunction  only  oper- 
ates upon  the  judgment  and  execution,  consequently  if  a  party 
seeks  to  stay  proceedings  at  common  law  before  trial,  he  must 
make  special  application  on  previous  notice.  The  form  of  a 
writ  of  injunction  in  England  always  included  a  provision  that 
the  party  at  law  might  proceed  to  judgment  and  execution. 
In  this  country,  on  every  application  for  an  injunction  the 
court  has  to  decide  whether  the  injunction  shall  issue,  and  to 
what  extent.  In  the  case  at  bar,  complainants  allege  they 
are  tenants  in  fee  as  tenants  in  common  with  the  heirs  of 
Stephen  Smith,  and  are  in  possession  of  the  land;  that  the 
defendants  have  instituted  an  action  at  law  to  eject  them  from 
the  possession,  upon  a  documentary  title  they  allege  to  be  fraud- 
ulent for  causes  of  which  they  can  only  avail  themselves  in  a 
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court  of  equity.  Now,  all  these  allegations,  until  denied,  most 
on  this  motion  be  considered  as  true.  They  certainly  con- 
stitute a  case  which  entitles  the  complainants  to  the  equita- 
ble interposition  of  the  court. 

An  injunction  must  therefore  be  issued  in  accordance  with 
the  prayer  of  the  bill. 

HaU  McAllister  and  S,  Z.  Gotddj  for  complainants. 
Johnson  (&  JSosey  for  defendants. 


^  >» 


GIBB  V.  WASHINGTON. 
Ci/rcmt  Courty  U.  8.^  JvHaj  Term^  1858. 

An  examination  of  goods  by  the  appraisers  is  indispensable. 

Personal  examioation  of  eaoli  article  not  necessary. 

A  fair  selection  of  samples  sufficient 

The  official  report  of  the  appraisers,  is  prima  fade  evidence  as  to  examination. 

Appraiser  under  the  acts  of  congress  is  a  quasi  judge.     His  acts,  as  such,  are 

not  purely  ministerial.    If  such  an  office  has  been  colorably  created,  and  one 

commissioned  tmder  it  who  has  discharged  de  facto  ito  duties,  his  acts  so  far 

aa  the  public  or  third  parties  are  concerned,  are  as  valid  as  those  of  one  acting 

dejure  would  be. 
The  additional  charges  authorized  by  law,  to  be  added  to  the  appraised  value  of 

dutiable  merchandise,  may  be  added  by  the  appraisers,  with  the  sanction  of 

the  collector. 
Costs  of  transportation  of  goods  from  the  interior  to  the  place  of  exportation,  are 

not  Included  in  those  charges  under  the  act  of  Sd  March,  1JB51. 


The  present  action  is  brought  for  the  recovery  of  moneys 
alleged  to  have  been  illegally  .received  by  the  defendant  as 
collector  of  the  port  of  San  Francisco,  and  paid  by  the  plain- 
tiff, nnder  protest. 
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A  jury  was  waived  by  the  partiefi,  and  the  ease  submitted 
to  the  court  on  the  law  and  facts  for  its  judgment.  The  latter 
are  sufficiently  set  forth  in  the  judgment  of  the  court,  deliv- 
ered by — 

McAllisteb,  J.  To  sanction  the  defense,  establish  the 
illegality  of  the  proceedings,  and  that  the  appraisement  of  the 
goods,  on  which  the  duties  were  levied,  is  void,  plaintiff's 
counsel  have  presented  the  following  grounds. 

1st.  That  there  should  have  been  a  personal  examination 
of  the  goods  by  the  appraisers. 

2d.  That  the  board  of  appeals  who  appraised  the  goods 
was  not  legally  constituted. 

8d.  That  additional  charges  unauthorized  by  law,  have 
been  made  by  the  appraisers. 

To  sustain  the  first  ground,  reference  has  been  made  to  the 
case  of  Oreel/y  v.  Thompson  (10  Howard,  225).  There  is  no 
doubt  the  goods  should  have  been  examined.  The  oath  of  the 
appraisers  imposes  on  them  the  duty  of  examination.  But  no 
form  is  prescribed,  nor  is  it  requisite  that  every  article  should 
be  examined ;  a  fair  selection  of  samples  or  specimens  is  suffi- 
cient (3  Statutes,  735).  In  the  case  cited  by  counsel  for  the 
defendant  (10  Howard,  225),  the  record  shows  that  one  of  the 
appraisers  never  examined  nor  inspected  the  merchandise 
appraised,  and  the  other  never  saw  any  portion  of  it.  In  the 
case  at  bar,  in  their  report  the  appraisers  state  expressly,  that 
they  had  examined  the  goods.  In  the  absence  of  any  counter- 
testimony,  the  official  action  of  the  appraisers  must  be  taken  as 
evidence  of  the  fact  of  examination. 

The  second  ground  is,  that  the  appraisement  of  the  board  of 
appeals  was  void,  because  one  of  their  number  was  not  author- 
ized to  act.    The  objection  is  in  these  words :  '^The  appraiser 
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general,  who  sat  as  one  of  the  appraisers  at  large,  under  the 
act  of  1851,  is  appointed  under  a  clause  in  the  general  appro- 
priation bill  of  March,  1853.  His  name,  and  style,  and  com- 
pensation are  diflferent.  The  appropriation  of  $6,000  made,  if 
it  could  be  considered  as  creating  by  implication  the  oflSce,  is 
only  for  a  year,  and  has  never  been  renewed." 

The  facts  as  developed  by  the  evidence  are,  that  by  an  act 
of  congress  of  3d  March,  1853,  it  was  enacted  that  four  apprais- 
ers should  be  appointed,  who  should  be  employed  in  visiting 
such  ports  under  the  direction  of  the  Secretary  of  the  Treasury 
as  may  be  deemed  useful  by  him,  for  the  security  of  the  reve- 
nue, and  at  such  ports  to  afford  aid  and '  assistance  in  tlie 
appraisement  of  merchandise ;  and  wherever  practicable,  in 
cases  of  an  appeal  from  the  decisions  of  the  United  States 
appraisers,  under  the  provisions  of  the  seventeenth  section  of 
the  tariff  act  of  30th  August,  1842,  the  collector  shall  select 
one  discreet  merchant,  who  shall  be  appointed  with  one  of  the 
appraisers  appointed  by  this  act,  and  their  decision  shall  be 
final  as  to  the  value  of  the  goods  appraised.  The  appraisers 
(four  in  number)  were  appointed  under  this  act,  and  were  gen- 
erally known  and  designated  "general  appraisers,"  or  "ap- 
praisers at  large." 

On  the  3d  March,  1853,  congress  passed  the  following 
enactment,  in  the  appropriation  act  of  that  year :  "  For  the  com- 
pensation of  an  additional  appraiser-general,  to  be  appointed 
by  the  president,  with  the  advice  and  consent  of  the  Senate, 
and  to  be  employed  on  the  Pacific  coast,  six  thousand  dollars." 
Subsequently,  a  commission  was  issued  to  Eichard  Koman, 
appointing  him  appraiser-general  during  the  pleasure  of  the 
president  for  the  time  being,  under  the  act  of  3d  March,  1853, 
to  be  employed  on  the  Pacific  coast.  By  virtue  of  this  com- 
mission, Major  Koman  entered  upon  the  duties  prescribed  by 
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the  act  of  3d  March,  1851,  and  has  continued  those  duties ' 
down  to  the  present  time. 

An  appraiser  is  said  to  be  "  a  quasi  judge  or  legislative 
referee."  {Ebyt  v.  United  Stately  10  Howard,  109.)  If 
such  an  office  has  been  even  colorably  created,  and  the 
Present  incumbent  has  discharged  de  facto  its  duties,  then  any 
irregularity  which  does  not  render  the  creation  of  the  office 
void,  cannot  be  availed  of  in  this  collateral  proceeding.  His 
acts  as  appraiser  defacto^  so  far  as  the  public  or  third  parties 
are  concerned  in  interest,  are  as  valid  as  if  they  were  the  acts 
of  an  appraiser  de  jure.  {The  People  v.  Stevens^  5  Hill,  617 ; 
The  People  v.  Covert^  1  Hill,  674;  Mclnstry  v.  Tanner ^ 
9  Johns.  136.) 

One  of  the  judges  of  this  court,  in  view  of  the  acts  of  con- 
gress, the  commission  issued  to  Major  Koman  under  them,  and 
his  acting  as  appraiser  de  fa^cto^  came  to  the  conclusion  that  it 
was  unnecessary  to  go  into  a  minute  examination  of  the  crea- 
tion of  the  office,  and  the  party  having  acted  as  appraiser  de 
facto  I  the  validity  of  his  acts  could  not  be  assailed  in  this  col- 
lateral proceeding.  But  as  his  associate  deemed  it  proper  that 
the  creation  or  not  of  the  office  should  be  discussed  and  decided, 
and  as  both  judges  concur  in  the  same  conclusion,  after  such 
examination,  it  is  unnecessary  to  place  the  decision  of  the  case 
on  the  ground  above  stated.  I  proceed,  then,  to  that  examina- 
tion. 

It  is  contended,  that  no  such  office  as  the  one  claimed  by 
defendant  to  exist,  has  been  created  in  fact ;  that  the  incum- 
bent is  not  authorized  to  act  under  the  act  of  3d  March,  1851, 
under  which  he  has  assumed  to  act ;  that  his  style  and  com- 
pensation are  different  from  those  appraisers  who  were  ap- 
pointed under  that  act;    that  if  any  office  was  created,  the 

incumbent  was  not  authorized  to  discharge  the  duties  pre- 
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scribed  by  that  act ;  and,  lastly,  the  appropriation  for  his  com- 
pensation being  temporary,  his  office  would,  by  the  terms  of 
the  act  of  3d  March,  1853,  expire  with  the  current  fiscal  year, 
necessarily  with  the  appropriation. 

The  question,  then,  is.  Was  an  office,  and  what  office,  crea- 
ted by  the  act  of  3d  March,  1853  ?  It  is  a  familiar  rule  in  the 
construction  of  statutes,  that  where  there  are  several  acts  of 
the  legislature  in  pa/ri  materia,  they  are  to  be  construed 
together  when  a  construction  is  to  be  placed  upon  one  of  them 
the  language  of  which  is  obscure,  with  a  view  to  ascertain 
the  intention  of  the  legislature  in  passing  the  one  under 
consideration.  In  this  case,  therefore,  the  court  must  look  to 
other  legislation  of  congress  on  the  same  subject,  when  it 
undertakes  to  interpfet  their  language  in  the  act  of  3d  March, 
1853. 

It  is  true,  the  officer  whose  acts  are  now  assailed,  was  named 
and  commissioned  by  the  official  delegation,  appraiser-general,^' 
whereas  the  four  officials  appointed  under  the  act  of  3d  March, 
1851,  are  called  in  the  act  "  appraisers."  But  they  are  gen- 
erally known  as,  and  called,  "  general  appraisers,"  or  "  apprais- 
ers at  large,"  and  are  designated  so  in  the  brief  of  the  plaintiflTs 
attorney.  They  have  been,  doubtless,  so  called  to  distinguish 
them  from  the  local  appraisers  appointed  under  other  acts  of 
congress,  and  because  their  duties  under  the  act  of  congress 
under  which  they  were  appointed,  were  of  a  general  character, 
and  did  not  limit  them  to  one  locality  in  the  appraisement  of 
merchandise.  Congress  themselves  have  recognized  this  dis- 
tinction ;  for  by  the  5th  section  of  the  act  of  16th  June,  1855, 
entitled  "  An  act  making  appropriations  for  the  expenses  of  col- 
lecting the  revenue,"  when  reducing  the  salaries  of  officers,  it 
mentions  the  "general  appraiser"  (meaning  the  one  whose 
duties  are  of  a  general  nature),  and  the  appraiser  (meaning  the 
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local  one  confined  to  a  particular  place  or  occasion).  That  the 
act  of  3d  March,  1853,  designated  the  person  to  be  appointed 
"  appraiser-general,"  and  the  appropriation  for  this  compensa- 
tion would,  if  not  renewed,  expire  with  the  fiscal  year  1853, 
are  admitted  facts.  The  influence  they  should  exert  in  the  con- 
struction of  the  act,  will  be  hereafter  considered. 

When  this  latter  act  was  passed,  there  were  in  existence  a 
certain  number  of  appraisers  known  as  "general  appraisers," 
appointed  under  act  of  congress  approved  3d  March,  1851, 
with  duties  defined  of  a  general  nature,  which  characterized 
them  and  caused  them  to  be  designated  as  appraisers  at  large, 
or  as  general  appraisers,  to  distinguish  them  from  local  ap- 
praisers, appointed  under  other  acts  of  congress,  or  special 
appraisers ;  merchants,  whom  the  collector  was  authorized  by 
existing  laws  to  appoint  jpr<?  Kao  vice.  On  the  3d  March,  1863, 
congress,  desirous  to  increase  the  number  of  these  appraisers, 
and  provide  for  the  wants  of  the  revenue  laws  on  the  Pacific 
coast,  enacted  that  an  additional  appraiser-general  should  be 
appointed.  It  is  a  rule  of  construction  in  the  interpretation  of 
statutes,  that  no  word  which  is  significant  is  to  be  repudiated, 
but  to  such  word  its  full  and  appropriate  meaning  is  to  be 
given,  and  the  whole  of  the  language  must  be  so  construed 
"  ut  magia  valedt  quam  p&reatP  This  rule  would  be  violated 
should  this  court  strike  the  word  "  additional "  from  the  statute, 
and  fail  to  give  it  a  meaning.  Such  violation  would  be  gross 
in  this  case,  where  its  repudiation  would  attribute  to  the  legis- 
lature an  apparent  absurdity.  Whereas,  by  giving  it  an  ap- 
propriate meaning,  and  reasonable  application,  the  act  of  con- 
gress can  be  made  intelligible  by  the  application  to  it  of  the 
maxim,  "  Id  cert/um  est  quod  certum  reddipote%tP 

It  is  urged,  and  strongly  relied  on,  as  a  circumstance  which 
disaffirms  the  idea  that  any  office  was  created,  that  no  duties 
were  defined  by  the  act  of  3d  March,  1853,  under  which  the 
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appointment  of  Major  Koman  was  made.  This  court  will  not 
lightly  impute  to  congress  an  absurdity.  The  fact  that  they 
have  directed  the  appointment  of  an  appraiser,  and  appropri- 
ated $6,000  for  his  compensation,  confirms  the  conclusion  to 
which  the  court  is  arrived.  That  the  appointee  had  some  work 
to  do,  is  indicated  by  the  language  of  the  act,  for  by  its  terms 
"  he  is  to  be  employed  on  the  Pacific  coast."  Congress  evi- 
dently intended  to  impose  some  duties  upon  him.  It  is  reason- 
able to  consider  they  were  acting  from  some  intelligent  im- 
pulse, for  some  practicable  purpose ;  and  a  fair  interpretation 
and  reasonable  application  of  the  language  of  the  act  show 
what  their  purpose  was.  They  were  aware,  there  were  at  that 
time  in  existemce,  under  the.  act  of  3d  March,  1851,  a  certain 
number  of  appraisers,  discharging  the  duties  prescribed  in  that 
act,  known  generally  as  general  appraisers.  When,  therefore, 
they  deemed  it  expedient  to  add  to  their  number,  they  consid- 
ered it  sufficient  to  direct  the  appointment  of  an  "  additional 
appraiser."  Additional  to  whom  ?  certainly  to  the  four  apprai- 
sers already  in  existence,  with  duties  defined.  The  only  differ- 
ence being,  that  the  sphere  of  the  duties  of  the  additional  one 
should  be  on  the  Pacific  coast.  To  what  other  body  of  apprai- 
sers could  he  be  added?  There  was  no  other  of  the  kind 
known  under  existing  laws.  Shall  the  position  of  the  word 
'^  general "  after  that  of  appraiser,  annul  the  appointment  in  face 
of  the  plain  intention  of  the  legislature  indicated  by  a  reasona- 
ble construction  of  their  language ;  and  this,  by  disregarding 
the  meaning,  import,  and  application  of  one  of  the  most  signifi- 
cant words  of  the  act?  That  fact  simply  distinguishes  him 
from  the  local  appraisers,  and  characterizes  the  general  nature 
of  his  duties. 

The  second  ground  taken  by  plaintiff's  counsel  cannot  be 
gustained. 

The  third  proposition  is,  that  the  appraisers  have  added 
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charges  unauthorized  by  law.  There  is  only  one  item  obnox- 
ious to  this  objection.  After  fixing  the  market  or  wholesale 
value  of  the  goods,  in  the  manner  prescribed  by  law,  the 
appraisers  have  added  £43  16s.  charged  as  "transportation  to 
Liverpool  and  shipping  charges ;"  and  the  question  is,  "  whether 
this  item  constitutes  a  dutiable  charge,  which  can  be  added  to 
the  market  price."  No  distinction  has  been  made  between  the 
"  costs  of  transportation  "  and  "  shipping  charges."  No  means, 
therefore,  are  afforded  to  the  court  to  separate  the  two,  and 
they  must  be  treated,  as  they  have  been  by  the  appraisers,  as  a 
unit. 

Commenting  on  the  act  of  3d  March,  1861,  under  which  the 
duties  in  this  case  were  laid,  the  Supreme  Court  say,  it  "  em- 
braces all  importations  of  goods  that  are  subject  to  an  ad 
valorem  duty,  and  directs  that  the  value,  or  wholesale  price, 
shall  be  ascertained  by  the  wholesale  price  at  the  period  of 
exportation  to  the  United  States,  in  the  principal  markets  in 
the  country  from  which  they  are  imported."  The  time  and 
pikbce  are  distinctly  stated,  to  which  the  appraisers  are  to  look. 
{Stairs  v.  Pea^lee^  18  Howard,  525.) 

Prior  to  the  passing  of  this  law,  former  acts  of  congress  had 
made  the  country  of  production  or  manufacture  the  place  to 
which  the  appraisers  were  to  look ;  but  the  act  of  1851  will 
admit  of  but  one  construction,  and  that  is,  that  the  appraise- 
ment must  be  made  by  the  value  of  the  goods  in  the  principal 
markets  of  the  country  from  which  the  goods  are  imported,  at 
the  tiTTie  of  the  exportation  of  them  to  the  United  States. 
{IJnd.  526.) 

What  markets  within  that  country,  [say  the  Supreme 
Court],  were  the  principal  ones  at  the  tims  of  exportation,  for 
an  article  of  this  description,  was  a  question  of  fact,  not  of  law, 
and  to  be  decided  by  the  appraisers,  not  the  court.      .     .     . 
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And  as  the  appraisers  are  by  law  the  tribunal  appointed  to 
determine  this  question,  their  decision  is  conclusiye  upon  the 
importer  as  well  as  the  government.    {Ibid,  527.) 

In  the  case  at  bar,  the  appraisers  have  fixed  the  value  of 
the  goods  in  the  manner  prescribed  by  the  act  of  1851,  and 
added  to  that  value  the  item  objected  to.  The  latter  clause  of 
that  act  directs  "  that  to  such  value  or  prices  shall  be  added  all 
costs  and  charges  except  insurance,  and  including  commissions, 
&c.,"  and  concludes  by  declaring  "  that  the  aggregate  amount 
shall  be  deemed  the  true  value  at  the  port  where  the  goods  may 
be  entered,  upon  which  duties  shall  be  levied."  This  language 
is  similar  to  that  used  in  pre-existing  tariff-laws ;  but  it  will  be 
found  on  examination  of  the  tariff-act  of  3d  March,  1851,  it 
differs  essentially  in  other  respects  from  these  laws,  and  calls 
for  a  different  construction. 

The  interpretation  placed  upon  the  laws  regulating  the 
collection  of  duties,  has  induced  the  heads  of  the  treasury 
department  to  authorize  an  addition  to  the  value  of  the  goods 
appraised, — ^their  costs  of  transportation  from  the  interior  of  the 
country  to  the  place  of  exportation  from  it. 

In  1846,  the  distinguished  gentleman  then  at  the  head  of 
the  treasury  department  issued  circulars,  giving  his  construc- 
tion of  the  then  existing  tariff  laws.  The  collectors  were 
instructed  to  include  in  the  "  costs  and  charges,"  and  add  to  the 
appraised  value  "the  transhipment,  with  all  the  expenses 
included,  from  the  place  of  growth,  production,  or  manufacture, 
whether  by  land  or  water  carriage,  to  the  vessel  in  which  ship- 
ment is  made  to  the  United  States."  The  able  view  of  the 
author  of  that  circular,  in  favor  of  his  construction  of  the  then 
existing  tariff-laws,  has  induced  his  official  successors  to  adopt 
that  construction.  It  is  more  than  doubtful,  if  the  learned 
Secretary  could  have  had  before  him  in  1846  the  subsequent 
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act  of  3d  March,  1851,  that  he  would  have  placed  upon  it  a 
similar  conBtruction.  It  is  now  the  duty  of  this  court  to  con- 
strue it.  However  great  its  respect  for  the  views  of  the  heads 
of  the  treasury  department,  it  cannot  substitute  their  opinions 
for  what  it  believes  the  law  to  be.  "  Though  as  between  the 
custom-house  officers  and  the  department,  the  latter  must  by 
law  control  the  course  of  proceeding,  yet,  as  between  them  and 
the  importer,  it  is  well  settled,  that  the  legality  of  all  their 
doings  may  be  revised  in  the  judicial  tribunals."  {Gredy  v. 
Thampsoriy  10  Howard,  234.) 

Whether  the  construction  placed  by  the  treasury  depart- 
ment on  laws  existing  in  1846,  and  followed  by  that  department 
since,  is  correct,  is  not  a  question  before  us.  The  single  inquiry 
is,  whether  a  fair  interpretation  of  the  act  of  3d  March,  1851, 
authorizes  the  appraisers  to  add  to  the  market  price  assessed 
under  that  act,  the  costs  of  transportation  of  an  article  from  the 
place  of  growth,  manufacture,  or  purchase,  in  the  interior  of  a 
country,  to  the  place  on  the  sea-coast  whence  it  is  exported  ? 

This  cost  may  have  been  mcurred  long  before  the  period  of 
exportation.  Can  such  be  added  to  and  included  in  the 
charges  incidental  to  the  shipment  of  the  goods  occurring  at 
the  "period  of  exportation,"  or  as  it  is  expressed  by  the 
Supreme  Court  in  the  case  above  cited,'  at  the  time  of  ex- 
portation? 

When,  in  1851,  congress  passed  the  act  under  consideration, 
they  intended,  and  did  actually  change  the  manner  in  which 
merchandise  was  to  be  appraised.  Formerly,  the  appraisers 
were  to  look  generally  to  the  country  of  manufacture  or  growth. 
By  the  act  of  3d  March,  1851,  a  totally  different  mode  was 
prescribed,  and  time  and  place  were  distinctly  stated.  After 
referring  to  the  provisions  of  this  act,  the  Supreme  Court  say, 
in  Stairs  v.  Peaslee  (18  Howard,  526),  "  And  so  far  as  these 
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provisionB  are  inconsistent  with  previous  laws,  they  show  that 
congress  had  changed  its  policy  in  this  respect,  and  intended  to 
repeal  the  laws  by  which  it  had  been  established."  The  policy 
indicated  by  this  last  act,  is  to  make  the  value  of  the  goods 
what  it  was  in  the  principal  markets  of  the  country  at  the  time 
of  the  exportation  of  them.  Congress  considered  that  ordina- 
rily, all  costs  and  expenses  which  had  been  incurred  by  placing 
the  goods  at  a  place  of  exportation,  would,  by  a  natural  law  of 
trade,  enter  into  the  wholesale  price  of  the  same  kind  of  goods, 
in  the  principal  markets  of  the  country ;  and  to  get  that  value, 
they  designated  the  last  moment,  the  time  of  exportation.  This 
court  does  not  intend  to  decide,  that  charges  incurred  at  the 
period  of  exportation,  or  about  that  time,  incidental  to  the  ship- 
ment of  the  goods,  such  as  port-charges,  drayage,  &c.,  may 
'  not  be  added.  This  question  is  not  directly  before  the  court ; 
but  it  is  imited  in  the  conclusion,  that  charges  for  the  transpor- 
tation of  goods  from  the  interior  of  the  country,  by  railroad  or 
water-carriage,  incurred  prior  to  the  time  of  exportation,  cannot 
be  added  to  the  value  of  goods  to  be  ascertained  in  the  mode 
prescribed  by  the  act  3d  March,  1861. 

Since  coming  to  this  conclusion,  there  has  been  brought  to 
the  notice  of  this  court,  a  case  reported  in  one  of  the  gazettes 
of  Boston,  involving  the  point  under  consideration.  It  has  not 
been  authoritatively  enunciated ;  but  as  far  as  it  is  entitled  to 
credence,  it  is  parallel  with  this  case.  As  reported,  it  is 
entitled  W.  JT.  Forman  v.  Chcurles  H,  Peaslee,  Collector.  It 
appeared,  that  plaintiff  entered  into  a  contract  with  T.  &  Co., 
for  the  transportation  of  iron  from  Wales  to  the  United  States; 
in  pursuance  of  which,  T.  &  Co.  employed  coasting  vessels  to 
bring  it  from  Wales  to  Liverpool,  whence  it  was  transhipped 
on  board  their  packets  for  Boston.  Tlie  court  heldy  "the 
period  of  exportation,"  at  which  the  market  value  was  to  be 
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ascertained  under  the  act  of  3d  March,  1851,  was  the  time 
when  the  goods  left  Liverpool  for  the  United  States ;  that  the 
cost  of  transportation  from  Wales  to  Liverpool  is  not  a  dutiable 
charge,  which  can  be  added  to  the  market  price.  The  only 
difference  between  that  case  and  the  one  at  bar  is,  that  in  the 
one,  the  interior  transportation  was  along  the  coast  by  water, 
in  the  latter,  it  was  by  land-carriage  from  the  interior  to  Liver- 
pool. It  is  difficult  to  perceive,  how  the  mode  of  transporta- 
tion can  alter  the  application  of  the  principle  as  to  its  cost. 
The  secretary  of  the  treasury  distinguished  no  difference  when 
in  his  circular  in  1846,  he  directed  "  that  the  costs  of  transpor- 
tation from  the  interior  to  the  place  of  exportation  should  be 
added,  whether  by  land  or  waterP 

Another  objection  urged  by  plaintiff's  counsel  is,  that  the 
costs  and  charges  in  this  case  were  made  by  the  appraisers, 
and  not  by  the  collector.  The  act  of  congress  requires  in 
general  terms  they  should  be  added ;  but  does  not  state  by 
whom.  Now,  if  added  by  the  appraisers,  under  the  authority 
and  approval  of  the  collector,  it  is  a  sufficient  compliance 
with  the  law.  But  it  is  unnecessary  to  decide  this  question,  as 
we  place  the  disallowal  of  the  charges  on  the  ground  that 
the  costs  of  interior  transportation  which  accrued  previously 
to  the  period  of  transportation,  are  not  dutiable  under  the 
existing  act. 

The  next  proposition  relied  upon  by  plaintiff  is,  that  the 
appropriation  for  compensation  of  the  incumbent  of  the  new 
office  was  temporary,  and  for  the  fiscal  year  1853  ;  and  that 
the  tenure  of  the  office  expired  with  the  appropriation.  If  the 
office  was,  as  this  court  has  decided, — created,  it  has  not  been 
vacated  even  if  it  be  admitted  that  the  appropriation  was  not 
renewed ;  though  it  must  be  admitted  that  most  aspirants  look 
to  salary  as  the  most  important  part  of  the  office.  But  the 
tenure  of   office  depends  upon  the    nature,  character,   and 
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extent  of  its  duties,  upon  the  language  of  the  act  which 
creates  it,  and  the  terms  of  the  commission  held  under  it.  The 
act,  in  this  case,  directed  the  appointment  to  be  made  by  the 
president,  with  the  advice  and  consent  of  the  senate ;  and  the 
law  annexed  to  it  by  implication  a  like  term  with  those  held 
by  similar  officers.  The  commission  prescribed  the  tenure  of 
the  office  to  be  during  the  pleasure  of  the  president  for  the 
time  being. 

The  act  directed  the  appointment  of  an  additional  appraiser 
general,  and  the  use  of  the  word  "  general "  clearly  indicates 
the  general  nature  of  his  duties.  When  he  was  appointed  as 
additional  appraiser,  he  became  one  of  the  body  already 
created,  and  stands  on  an  equal  footing  with  them  as  to  tenure 
of  office.  There  is  a  class  of  cases  in  which  a  temporary 
appointment  might  be  inferred,  on  the  ground  that  a  tem* 
porary  compensation  had  been  made ;  and  that  inference  would, 
be  aided  by  the  nature  and  character  of  the  duties  to  be  dis- 
charged. When,  for  instance,  a  special  mission  was  created  to 
accomplish  ^  particular  object,  which,  from  its  nature,  it  was 
reasonably  to  be  supposed  was  to  be  accomplished  forthwith, 
or  not  at  all;  the  fact  that  a  specific  sum  was  appropriated 
with  the  character  of  the  service,  might  indicate  that  the  office 
was  to  expire  with  the  appropriation.  The  principle  of  such  a 
class  of  cases  is  not  applicable  to  the  case  at  bar. 

The  only  ground  taken  by  the  plaintiff  in  this  case,  which 
the  court  can  sustain,  is  the  objection  made  to  the  item  of 
additional  charges. 

A  judgment,  therefore,  will  be  entered  for  the  plaintiff  for 
the  amount  of  the  rejected  item,  and  submitted  to  the  court 
for  its  inspection  and  approval. 

* 

Cyril  Y,  Orey  for  plaintiff. 

P.  Delia  Torre  for  defendant. 
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BTED  et  al.  v.  BADGER 
Circuit  Cowrt^  JJ.  /SI,  July  Terrrij  1858. 

The  proceedings  supplementary  to  execution,  as  prescribed  by  the  practice  act  of 
this  State,  are  evidently  a  substitute  for  the  familiar  mode  in  the  practice  of 
a  court  of  chancery,  known  as  a  creditor's  bill. 

The  present  moyemeot  is  an  attempt  to  confound  in  this  court  the  distinction 
between  equitable  and  legal  remedies ;  and  this  court  does  not  consider  that 
this  statutory  remedy  can  be  used  in  this  tribunal,  without  disregarding  the 
distinction  which  exists  in  it  between  the  exercise  of  its  common-law  and 
equity  jurisdiction. 


On  motion  to  set  aside  an  order  previously  entered,  on 
the  ground  that  it  had  been  improvidently  granted  by  the 
court. 

McAllister,  J. — ^The  proceedings  supplementary  to  an 
execution  against  a  judgment  debtor,  provided  by  the  238th 
section  of  the  practice  act  of  this  State,  is  evidently  a  new 
statutory  remedy.  They  are  a  substitute  for  a  creditor's  bill, 
and  in  substance  constitute  an  equitable  proceeding.  {Sale  v. 
Zawson^  4  Sandford,  718.)  They  not  only  constitute  such  pro- 
ceeding, but  a  new  suit,  and  as  such  comes  appropriately — and 
so  far  as  the  right  it  seeks  to  vindicate,  and  the  remedy  it  aims 
to  obtain,  most  appropriately — within  the  jurisdiction  of  a 
court  of  chancery.  "  An  order  for  the  examination  of  a  judg- 
ment-debtor is  not  a  mere  process  to  enforce  the  judgment 
alone,  but  the  statement  of  new  facts,  which  the  plaintiff  must 
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prove  to  entitle  him  to  the  relief  sought.  As  a  substitute  for 
a  creditor's  bill,  it  is  a  suit,"  ifec.  The  statute  of  New  York  is 
analogous  to  our  own.  It  having  been  construed  to  constitute 
a  new  suit,  and  to  be  a  substitute  for  a  creditor's  bill,  the  same 
construction  may  be  reasonably  placed  upon  the  statute  of  this 
State,  when  the  jurisdiction  of  this  court  iu  relation  to  the 
proceeding,  is  in  question.  So  considered,  the  sole  object  of 
the  statute  must  be  deemed  to  give  a  legal  remedy  for  an 
equitable  one.  Such  legislation  cannot  affect  the  jurisdiction 
of  this  court.  In  Robmson  v.  Caanpbell  (3  Wheaton,  212),  it 
has  been  decided  that  the  fact  that  a  State  has  allowed,  by 
statute,  a  creditor  to  proceed  against  the  person  of  his  debtor 
by  a  peculiar  process,  will  not  affect  the  jurisdiction  of  this 
court  to  entertain  cognizance  of  a  bill  in  equity  having  the 
same  object.  {United  States  v.  Howla/nd^  4  Wheaton,  108.) 
The  examination  of  a  judgment-debtor  being  the  substitute  for 
a  creditor's  bill,  and  having  for  its  assertion  equitable  rights, 
the  action  of  the  State  legislature  cannot  so  far  affect  the 
equity  jurisdiction  of  this  court,  as  to  convert  it  into  a  com- 
mon-law jurisdiction,  by  enabling  a  party  to  pursue  in  it  an 
equitable  right  in  any  way  contrary  to  the  established  practice 
and  proceedings  of  chancery.  The  courts  of  the  United  States 
have  a  like  jurisdiction  in  every  State;  and  the  judiciary  act 
of  24th  September,  1Y89,  confers  the  same  chancery  powers 
upon  all,  and  prescribes  the  same  rules  of  decision  to  all. 
(  United  States  v.  Howlamd^  4  Wheaton,  108, 114.)  This  could 
not  be  the  case  if  State  legislation  could  mould  their  practice 
and  proceedings  so  as  to  annul  all  distinction  between  legal 
and  equitable  rights  and  remedies  in  the  administration  of 
justice;  so  carefully  preserved  by  the  laws  of  the  United 
States.  Our  State  statute  indicates  that  in  some  cases  under  it 
a  receiver  may  be  appointed,  and  an  injunction — or  what  is 
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equivalent  thereto,  an  order  to  enjoin  the  transfer  of  property 
— juslj  be  granted.  These  are  the  peculiar  instruments  of  a 
court  of  equity  in  the  exercise  of  that  jurisdiction,  which  can- 
not be  enlarged,  diminished,  or  controlled  by  State  legislation. 
{Boyle  V.  Zachariey  6  Peters,  654.)  If,  then,  the  pursuit  of  a 
judgment-debtor  for  the  relief  sought,  is  the  assertion  of  an 
equitable  right,  this  court  can  aid  the  party  only  when  he 
shall  appeal  to  its  chancery  powers.  In  Bermett  v.  Butter- 
worth  (11  Howard,  669),  the  principle  is  enunciated,  that 
a  court  of  the  United  States  sitting  in  a  State  where  the  dis- 
tinction between  law  and  equity  does  not  exist,  may  adopt  the 
State  proceedings  to  try  suits  at  law;  but  equitable  rights 
must  be  presented  and  tried  according  to  the  rules  prescribed 
by  this  court  for  the  pleadings  and  practice  in  equity. 

In  view  of  these  principles,  it  is  clear  that  the  order  here- 
tofore made  in  this  case  was  improvidently  granted.  It  was 
the  exercise  of  an  equitable  jurisdiction  on  its  common-law 
side.  Eeliance  has  been  placed  by  plaintiff's  counsel  on  the 
third  section  of  the  act  of  congress,  passed  19th  May,  1828  (4 
Statutes  at  Large,  2Y8),  which  declares  "  that  writs  of  execu- 
tion, and  other  final  process  issued  on  judgments  and  decrees 
rendered  in  any  courts  of  the  United  States,  and  the  proceed- 
ings thereon,  shall  be  the  same,  except  their  style,  as  in  the 
State  Courts."  This  law  extends  only  to  all  the  ministerial 
acts  of  a  sheriff  in  levying,  advertising,  selling,  &c.,  whose 
action  is  to  govern  the  marshal  in  his  proceedings  on  final 
process  out  of  the  United  States  courts.  In  Arms  v.  Smith 
(16  Peters,  312),  the  construction  of  this  section  of  the  act  of 
1828  will  be  found.  After  referring  to  writs  of  execution, 
the  court  comment  upon  the  words,  "and  the  proceedings 
thereon,"  and  understand  them  to  mean  the  exercise  of  all  the 
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duties  of  the  ministerial  oflBcers  of  the  States,  prescribed  by 
the  laws  of  the  States  for  the  purpose  of  obtaining  the  fruits 
of  the  judgment.  Now,  the  examination  of  a  judgment  debtor 
is  not  the  proceeding  of  a  ministerial  officer,  or  a  proceeding 
on  the  execution.  For  this  reason,  independently  of  others, 
this  case  cannot  be  considered  as  coming  within  the  operation 
of  the  third  section  of  the  act  of  1828.  K  additional  author- 
ity be  needed  on  this  point,  it  will  be  found  in  a  decision  of 
the  Supreme  Court  of  this  State.  In  the  case  of  Adams  v. 
Hackett  {7  Cal.  201),  in  construing  the  section  of  the  law 
under  consideration,  that  court  say,  "In  reference  to  the 
chapter  prescribing  the  mode  of  proceeding  supplementary  to 
an  execution,  it  seems  clear  that  those  proceedings  were 
intended  as  a  substitute  for  what  was  called  a  ^  creditor's  bill.' 
This  is  so  stated  by  the  practice  commissioners"  in  their  report 
on  the  New- York  Code.  Thus  regarded  it  is  an  equitable  pro- 
ceeding, and  only  cognizable  in  this  court  in  the  exercise  of 
chancery  powers. 

The  distinction  between  common-law  and  equitable  remedies, 
created  by  acts  of  congress,  and  carefully  preserved  by  the 
decisions  of  the  Supreme  Court  of  the  United  States,  must  be 
maintained  in  this  tribunal.  In  Ands  y.  Smith  (16  Peters, 
314),  it  is  said,  it  is  the  duty  of  this  court  "  to  preserve  the 
supremacy  of  the  laws  of  the  United  States,  and  which  they 
cannot  do  without  disregarding  all  State  laws  and  State  de- 
cisions which  conflict  with  the  laws  of  the  United  States." 

The  66th  rule  of  this  court  is  conclusive  upon  this  point 
It  provides,  that  nothing  in  the  acts  of  the  legislature  adopted 
by  this  court  in  its  common  rules,  shall  be  so  construed  as  to 
authorize  the  enforcement  of  a  merely  equitable  right  on  the 
common-law  side  of  this  court. 
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The  order  for  the  examination  of  the  judgment  debtor, 
heretofore  made  in  this  case  is  hereby  set  aside  on  the  ground 
that  it  was  improvidently  granted. 

TT.  TT.  Crcmej  for  plaintiff. 

Crockett^  Baldnjoin  <&  Crittendetiy  for  defendant. 


THE  UNITED  STATES  v.  PAEEOTT  et  al. 
Circuit  CovHy  JJ,  /SI,  Jomaa/ry  Term^  1859. 

A  HOTioN  for  the  appointment  of  commissioners  to  take  testimony  abroad,  is  not 
grantable  of  course. 

Special  motions^  nnlike  those  grantable  of  course,  require  allowance  by  the  judge, 
and  previous  notice  to  the  adverse  party. 

The  power  to  grant  a  dedimus  poUstatem,  is  given  to  the  federal  courts,  to  pre- 
vent the  failure  of  justice,  to  be  exercised  according  to  "  common  usage." 

Where  motion  is  made  to  a  court  of  equity,  the  usages  and  rules  of  chancery 
must  apply. 

The  pracdce  and  jurisdiction  of  this  court,  as  a  court  of  equity,  cannot  be  con- 
trolled by  the  practice  of  the  state  courts. 

The  materiality  of  the  testimony,  and  the  purposes  for  which  it  is  invoked,  will 
determine  the  action  of  the  court. 


An  application  made  to  the  conrt  for  a  dedimus  potestatem 
to  take  testimony  abroad,  was  refused. 

McAllister,  J. — In  this  case  a  bill  was  filed  by  the  district 
attorney  of  the  United  States,  in  behalf  of  the  government. 
Among  other  matters,  it  alleged  that  the  title  to  the  premises 
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in  dispute  was  in  the  United  States ;  that  defendants  had  taken 
tortious  possession  of  them ;  that  thej  consisted  of  a  mine  of 
great  value ;  that  defendants  had  extracted  minerals  therefrom 
to  the  value  of  $8,000,000 ;  that  they  were  extracting  therefrom 
minerals  to  the  annual  amount  in  value  of  $1,000,000,  and 
threaten  to  continue  the  waste;    that  they  were  unable  to 
respond  for  the  damages  which  had  already  accrued,  and  which 
would  still  accrue;  that  the  defendants,  in  the  name  of  one 
Andres  Castillero,  had  presented  a  petition  to  the  "  Board  of 
Land  Commissioners,"  under  the  act  of  congress  approved 
March  3d,  1851,  which  was  pending  on  appeal  from  the  decision 
of  the  commissioners,  before  the  District  Court  of  the  United 
States  for  the  Northern  District  of  the  State  of  California,  the 
object  of  which  petition  was  to  obtain  from  the  United  States 
a  confirmation  of  the  title  which  they  pretended  to  hold  from 
the  Mexican  government ;  that  the  title  under  which  they  held 
possession  was  forged,  ante-dated,  and  fabricated  in  pursuance 
of  a  conspiracy  to  cheat  and  defraud  the  United  States  of  their 
rights  to  the  said  property.    The  bQl  concluded  by  charging 
that  defendants  were  destroying  the  substance  of  the  mine,  and 
prayed  that  an  injunction  might  issue  to  stay  the  waste  defend- 
ants were  committing,  and  threatened  to  commit,  until  the 
determination  of  their  alleged  title  by  the  tribunals  to  which 
the  adjudication  of  it  was  confided,  and  that  a  receiver  be 
appointed.    To  this  bill  an  answer  was  filed,  and  on  the  bill 
and  answer  the  motion  for  injunction  was  argued  and  decided. 
The  charges  in  the  bill  specifically  made,  of  forgery,  and  ante- 
dating of  the  documentary  title  under  which  defendants  held, 
were  not  directly  and  fully  denied ;  all  that  was  averred  was 
the  ignorance  of  defendants  of  their  existence,  and  their  belief 
of  the  genuineness  of  the  documents.    In  relation  to  the  charge 
made  in  the  bill  of  a  conspiracy  to  cheat  and  defraud  the 
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United  States,  after  admitting  the  genuineness  of  all  the  let- 
ters save  one,  appended  to  the  bill,  the  answer,  in  response  to 
the  allegation  of  conspiracy,  denies  '^  that  the  said  letters  and 
communications  were  written  by  the  said  parties  with  intent 
to  commit  a  fraud,  or  in  furtherance  of  a  conspiracy  to  fabri- 
cate a  title,  as  charged  in  said  bill,  except  so  far  as  the  said 
intention  appears  from  said  letters  on  the  part  of  the  said  James 
Alexander  Forbes."  So  far,  then,  as  the  intention  of  conspiracy 
appears  from  the  letters,  it  was  admitted  that  "  Forbes,"  under 
whom  two  of  the  defendants  claimed,  may  be  guilty.  In  view 
of  the  insufficiency  of  the  denials  in  the  answer,  the  irreparable 
character  of  the  mischief  complained  of,  and  the  prima-facie 
title  of  the  complainants  exhibited  by  the  bill,  answer,  and 
exhibits,  the  court  granted  the  injunction,  and  refused  the 
appointment  of  a  receiver. 

The  well-settled  rules  of  chancery  require  that  full,  direct, 
and  positive  denials  should  have  been  given  to  the  charges 
of  fraud,  forgery,  ante-dating,  and  conspiracy.  This  doctrine 
is  enunciated  by  uniform  decisions.  {Poor  v.  Ca/rUton^  3  Sum- 
ner, 77 ;  ClaTK%  Executors  v.  Van  MiemsdyTc^  9  Cranch,  160  ; 
Everly  v.  Rice^  3  Green  Ch.  K.  553 ;  Moberts  v.  Anderson^ 
2  Johns.  Ch.  K.  202 ;  AptJiorpe  v.  Comstock^  1  Hopkins,  143 ; 
Wa/td  V.  Yam  BohJcden^  1  Paige,  100.)  Independently  of  autho- 
rity, reason  and  common  sense  affirm  the  propriety  of  the 
rule.  The  facts  charged  in  the  bill  were  forgery  and  ante- 
dating. These  were  not  denied,  but  the  ignorance  of  the 
defendants  of  their  existence  and  their  belief  in  the  non- 
existence of  them  averred.  In  Roberts  v.  Anderson  (2  Johns. 
Ch.  K.  202),  Chancellor  Kent  has  well  said,  "  The  defendants 
may  have  given  all  the  denial  in  their  power ;  but  the  fraud 
may  exist  notwithstanding,  and  consistently  with  their  igno- 
rance, or  the  sincerity  of  their  belief." 

29 
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It  has  been  suggested,  that  the  allegations  of  the  forgery 
and  ante-dating  not  having  been  sworn  to  from  personal 
knowledge,  that  circumstance  should  modify  the  rule.  No 
authority  has,  nor  it  is  believed  can,  be  invoked  to  sustain  a 
proposition  so  novel. 

The  allegations  of  a  bill  properly  made,  which  so  clearly 
charge  the  fraud  as  to  make  it  perfectly  intelligible  to  the 
defendants,  entitle  the  complainant  to  such  a  denial  as  is 
prescribed  by  the  rules  of  chancery.  If  such  an  one  is  not  put 
in,  the  defendant  cannot  arrest  the  issue  of  an  injunction  on 
the  ground  that  he  has  filed  an  answer  denying  the  equity  of 
the  bill.  Belax  that  rule,  and  what  mght  not  be  the  in- 
jurious results  ? 

There  are  many  cases  in  which  rights  may  be  violated 
under  circumstances  which  may  warrant  an  honest  belief  that 
atrocious  fraud  had  been  perpetrated  ;  but  those  circumstances 
may  have  transpired  at  a  distance  from  the  party,  and  he 
unable  to  swear  to  them  from  personal  knowledge.  Can  it  be 
contended  with  any  reason,  that  when  the  party  comes  into  a 
court  of  equity,  that  tribunal  will  award  to  an  answer  whose 
denials  of  forgery  and  ante-dating  are  made  "  upon  informa- 
tion and  belief,"  the  character  which  the  law  annexes  to  an 
answer  where  the  denial  of  the  fraud  is  on  personal  know- 
ledge? The  allegations  of  a  bill,  are  mere  pleadings;  the 
averments  in  an  answer  responsive  to  them,  are  regarded  as 
evidence  equivalent  to  two  disinterested  witnesses,  or  one  wit- 
ness and  strong  corroborative  circumstances. 

To  consider  that  the  denials  of  an  answer  on  "  information 
and  belief"  are  to  be  deemed  sufficient  because  the  allegations 
of  the  pleadiQgs  are  not  sworn  to  from  personal  knowledge,  is 
simply  to  confound  the  distinction  which  exists  between  plead- 
ings and  evidence.    So  to  modify  the  rule,  would  exclude  any 
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application  by  way  of  information,  through  its  oflScer,  by  a 
government.  To  every  such  application  an  answer  on  ^'  infor- 
mation and  belief "  would  be  suflScient,  for  personal  knowledge 
of  facts  is  not  to  be  expected  from  the  government.  Deeming 
the  rule  applicable  to  this,  as  it  is  to  all  similar  cases,  the  court 
considered  that  the  denials  of  the  fraud,  ante-dating,  and  forgery 
were  not  such  as  ought  to  arrest  the  issue  of  an  injunction; 
that  the  case  was  one  of  irremediable  mischief;  and  lastly,  that 
the  pleadings  and  exhibits  in  the  case  showed  a  probable  foun- 
dation to  entitle  the  complainants  to  be  protected  against  that 
irreparable  mischief,  until  the  determination  of  the  question  of 
title  in  the  tribunal  in  which  it  was  pending, — ^this  court,  with- 
out pausing  to  dwell  upon  the  title  set  up  by  defendants, 
independently  of  any  alleged  forgery  of  it,  directed  the  injunc- 
tion to  issue,  but  declined  for  the  present  the  appointment  of  a 
receiver. 

The  injunction  exists,  the  issue  of  title  is  still  pending  in 
the  District  Court,  there  is  no  suggestion  of  any  fact  that  has 
arisen  since  the  decision  of  the  court  to  change  the  relative 
attitude  of  the  parties  from  what  it  was  at  that  time,  nor  to 
alter  tlie  jurisdiction  of  the  court  in  any  way  over  the  case. 
That  jurisdiction  was  distinctly  enunciated  to  be  confined  to 
granting,  the  prayer  of  the  bill,  the  court  disclaiming  at  the 
same  time  all  power  to  decide  upon  title,  either  on  a  motion 
to  dissolve  an  injunction,  or  on  a  final  hearing. 

In  this  condition  of  things,  an  application  is  made  to  this 
court  to  designate  commissioners  to  take  testimony  abroad. 
The  facts  expected  to  be  proved  go  mostly  to  the  establish- 
ment of  the  title  of  the  defendants,  and  the  genuineness  of  the 
documents  by  which  they  propose  to  sustain  that  title.  The 
avowed  object  of  invoking  that  testimony,  is  "  to  offer  it  in  evi- 
dence on  the  trial  of  this  case,  or  on  a  motion  to  dissolve  the 
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injunction  which  has  been  granted  against  the  defendants 
therein,  or  for  any  other  purpose  in  said  cause  to  which  such 
evidence  shall  be  applicable." 

The  grounds  taken  in  support  of  this  motion  are, — Ist.  That 
it  is  matter  of  right,  grantable  of  course  ; 

2d.  That  the  materiality  of  the  testimony  invoked,  whether 
there  is  to  be  any  hearing  at  all  in  the  case,  whether  the  testi- 
mony would  be  hereafter  admissible,  are  all  matters  to  be  con- 
sidered when  the  evidence  is  offered,  not  by  anticipation.  K 
the  first  proposition  be  correct,  the  second  follows  as  a  corol- 
lary from  it. 

The  first  ground  which  claims  the  action  of  this  court  as 
matter  of  right,  and  the  granting  of  the  application  as  matter 
of  course,  presupposes  the  act  of  the  court  to  be  merely  minis- 
terial. If  this  be  so,  it  has  no  right  to  investigate  whether  the 
testimony  be  material,  or  whether  it  can  be  Used  when  ob- 
tained. All  it  has  to  do,  is  to  perform  the  mere  ministerial 
duty  which  it  is  commanded  to  discharge,  and  the  present 
application  is  needless.  Whence  the  necessity  of  naming  wit- 
nesses, the  facts  they  are  expected  to  prove,  and  the  purpose 
for  which  their  testimony  is  invoked,  if  this  motion  is  grantable 
as  a  matter  of  course  ?  Both  these  groimds  will  be  discussed 
together,  for  each  is  involved  necessarily  in  the  other ;  for  if 
the  granting  a  ^^  dedinms  potestatem^^  is  matter  of  course,  the 
court  has  nothing  to  do  with  the  materiality  of  the  testimony, 
the  use  to  be  made  of  it,  or  any  other  matter  connected  with 
it.  If,  on  the  contrary,  the  power  of  this  court  to  grant  this 
application  depends  upon  the  materiality  of  the  testimony,  and 
the  purposes  for  which  it  is  invoked,  it  is  evident  that  neither 
ground  can  be  tenable. 

To  sustain  the  proposition  that  the  granting  of  the  present 
application  is  matter  of  right,  reference  is  made  to  the  67th 
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rule  governing  equity  practice,  as  amended  in  1864,  by  the 
Supreme  Court  of  the  United  States,  and  to  the  6th  section  of 
the  act  of  congress  of  22d  August,  1843. 

By  the  67th  rule  it  is  provided,  that  after  a  cause  is  at 
issue,  commissions  to  take  testimony  may  be  taken  out  in  vaca- 
tion, as  well  as  in  term-time  upon  interrogatories  filed  by  the 
party  taking  out  the  same  in  the  clerk's  office,  ten  days'  notice 
being  given  to  the  adverse  party  to  file  cross-interrogatories 
before  the  issuing  of  the  commission,  &c.  And  the  rule  pro- 
vides that  in  all  cases  the  commissioners  shall  be  named  by 
the  court,  or  a  judge  thereof.  The  amendment  to  this  rule,  to 
be  found  in  17  Howard,  p.  vii.  declares  that  the  presiding  judge 
of  any  court  exercising  jurisdiction,  either  in  term-time  or 
vacation,  may  vest  in  the  clerk  of  said  court  general  power  to 
name  commissioners  to  take  testimony  in  like  manner  that  the 
court  or  judge  can  now  do  by  the  67th  rule. 

The  presiding  judge  of  this  court  has  never  vested  in  the 
clerk  any  such  power.  We  must  look,  therefore,  to  the  former 
rule,  the  construction  of  which  will  necessarily  determine  the 
extent  of  any  power  which  the  judge  could  have  delegated  to 
the  clerk  ;  for  the  judge  could  not  have  delegated  any  power 
which  he  did  not  himself  possess,  and  which  by  the  requisi- 
tions of  the  amended  rule  was  to  be  exercised  by  the  clerk  in 
the  same  manner  as  it  could  be  by  the  judge.  The  fifth  section 
of  the  act  of  22d  August,  1843  (5  Statutes  at  Large,  617),  pro- 
vides, that  the  District  Courts  as  courts  of  admiralty,  and  the 
Circuit  Courts  as  courts  of  eqiiity,  shall  be  deemed  always 
open  for  certain  purposes,  and  that  it  will  be  competent  for 
any  judge  at  chambers,  and  in  vacation  as  well  as  in  term- 
time,  to  award  all  such  process,  commissions,  rules,  and  proceed- 
ings, &c.,  whenever  the  same  are  not  grantable  of  course^ 
according  to  the  rules  and  practice  of  the  court.    It  is  evident, 
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then,  from  the  act,  that  all  commiflsiong  are  not  granted  of 
conrse.  Looking  through  the  equity  rules,  it  wiU  be  found 
that  a  distinction  is  preserved  between  special  motions  and 
those  grantable  of  course. 

What  constitutes  a  motion  grantable  of  course,  and  a 
special  one,  is  to  be  inferred  from  the  5th  rule  of  equity.  The 
distinction  is,  that  a  motion  which  requires  an  allowance  firom 
the  judge  or  a  notice  to  the  opposite  party  is  a  special  one ;  all 
others  are  grantable  of  course. 

This  motion  asks  for  the  interposition  of  the  judge  to  nomi- 
nate commissioners,  and  requires  that  previous  notice  of  ten 
days  should  be  given. 

In  addition  to  foregoing  rules  and  act  of  congress,  reference 
has  been  made  to  Daniel's  Ch.  Practice,  1099,  where  that 
author  discusses  the  question,  what  facts  are  necessary  to  be 
inserted  in  the  affidavit  on  which  the  application  for  a  commis- 
sion is  founded,  and  shows  it  is  from  the  authorities,  uncertam 
whethw  the  names  of  the  witnesses,  or  a  statement  of  the 
points  to  which  it  is  intended  to  examine  them,  are  necessarily 
to  be  given  in  the  affida'^it*  lu  relation  to  the  names  of  wit- 
nesses, he  states  that  according  to  the  books  of  practice  all  that 
need  be  stated  in  the  affidcmt  is,  that  the  testimony  of  some  of 
the  witnesses  whom  it  is  proposed  to  examine  is  material,  and 
that  the  party  cannot  proceed  to  trial  safely  without  their  testi- 
mony. He  further  states,  when  the  application  is  made  in  an 
early  stage  of  the  case  the  court  seldom  denies  the  application 
for  a  commission ;  it  will,  however,  exercise  a  discretion  upon 
this  subject,  and  he  gives  various  instances  where  such  appli- 
cations were  refused. 

As  to  the  necessity  of  stating  ^%  facts  to  be  proved,  or  the 
names  of  the  witnesses  in  the  affidamt^  the  conclusion  to  which 
he  comes,  after  a  review  of  the  authorities,  is,  that  in  order  to 
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dispense  with  the  necessity  of  stating  them  in  the  affidan>U^  the 
names  of  the  witnesses,  and  the  object  to  which  their  testimonj 
is  required,  and  the  necessity  for  examining  witnesses  abroad, 
must  be  evident  from  ih^  pleadings^  if  not  made  so  by  the  affir 
damt;  and  he  distinctly  states,  that  the  reason  why  Lord  Eldon, 
in  the  case  of  Moniizihel  v.  MacJiada^  did  not  reqnire  those 
matters  to  be  stated  in  the  aj£davit,  was,  that  his  Lordship  had 
looked  into  the  case,  as  made  by  the  pleadings,  in  order  to  see 
whether  there  were  facts  to  which  it  was  proper  to  examine  the 
witnesses.  The  same  author  tells  us,  that  it  must  appear  that 
the  facts  relied  on  as  to  which  evidence  is  sought,  are  such  as 
can  be  made  use  of,  either  in  support  of  the  action  or  in  de- 
fense of  it    (Daniel's  Ch.  Practice,  1096.) 

The  foregoing  authorities  (all  that  have  been  cited  by  coun- 
eel)  do  not  sustain  the  proposition  asserted. 

There  are  but  two  sources  of  power  to  which  this  court  can 
look  for  its  action  to  obtain  the  testimony  of  absent  witnesses. 

The  first  is  by  the  issue  of  letters  rogatory.  There  is  no 
instance  on  record  of  these  having  been  issued  as  a  matter  of 
course,  nor  is  the  present  an  application  for  such. 

The  second  source  is  statutory ;  nor  can  this  court  receive 
any  aid,  save  by  implication  from  that  source. 

The  two  acts  of  congress  upon  this  subject,  are  those  of  24th 
September,  1789,  and  24th  January,  1827.  The  former,  after 
describing  minutely  the  mode  of  taking  depositions  de  heme 
esscj  limits  the  execution  of  conmiissions  to  an  American  magis- 
trate. The  latter  act  (1827)  is  limited  in  its  terms  to  the  execu- 
tion of  commissions  within  the  limits  of  the  United  States  and 
their  territories.  It  would  be  a  strange  state  of  things,  that 
without  any  express  legislation  as  to  the  mode  and  manner  of 
issuing  conmiissions,  parties  would  have  the  right  to  consider 
the  issue  of  a  commission  to  take  testimony  abroad  grantable 
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of  course,  and  the  nomination  of  commisfiionerB  a  mere  minis- 
terial act  by  the  judge.  The  only  sonrce  of  power  to  which 
this  conrt  can  look,  is  the  30th  section  of  the  Judiciary  Act  of 
1789  (1  Statutes  IT.  S.  90) ;  and  from  it  derive  that  power  by 
implication.  That  section  provides,  ^^  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  any  court  of  the  United 
States  from  granting  a  dedimtcs  potestatem  to  take  depositions 
according  to  common  usage  when  it  may  be  necessary  to  pre- 
vent a  failure  or  delay  of  justice.*'  This  act,  like  all  laws  made 
in  derogation  of  the  common  law,  should  be  strictly  construed^ 
No  commission  should  be  issued  under  it,  unless  necessary  to 
prevent  a  failure  or  delay  of  justice,  or  in  accordance  with 
carmnon  usage.  What  is  meant  by  common  usage,  when  an 
application  is  made  to  a  court  of  equity  for  a  dedi/mns  pote^- 
totem  to  authorize  the  taking  of  testimony  abroad  ?  It  has  been 
contended  on  this  motion,  that  by  the  terms  ^^  common  usage  " 
in  the  statute  of  1789,  congress  must  have  meant  the  practice 
of  the  courts  of  the  States ;  and  the  case  of  Buddicum  v.  ]^rk 
(3  Cranch,  293)  has  been  cited  to  sustain  this  proposition. 
It  is  true  that  Conkling,  in  his  treatise  (p.  421),  states  that 

the  above  case  enunciates  a  proposition  which  he  embodies  m 



these  words :  ^^  The  circumstances  under  which  a  commission 
will  be  issued,  and  the  mode  of  obtaining,  executing,  and 
returning  it,  in  the  several  districts,  depend  upon  the  practice 
and  laws  of  the  respective  States,  and  the  rules  of  the  several 
courts  of  the  United  States."  If  this  text-writer  intended  to 
say  that  the  rules  of  chancery,  in  relation  to  taking  testimony 
abroad,  were  to  be  in  accordance  with  the  practice  and  laws  of 
the  different  States,  he  asserts  a  doctrine  totally  indefeasible. 
If  such  was  his  intention,  his  ingentdty  has  detected  in  that 
case  what  has  escaped  the  sagacity  of  Mr.  Justice  Curtis ;  for 
the  latter,  in  his  head-notes  (1  Curtis,  584),  has  failed  to  per- 
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ceive,  for  he  does  not  notice,  any  Bueh  doctrine.  The  case  of 
JBuddicimi  y.  £Arh  was  a  common-law  case,  and  the  question 
arose,  whether  service  of  a  notice  to  take  a  deposition  upon  an 
attorney  at  law  was  equivalent  to  one  upon  an  attorney  in  fact  ? 
As  the  law  of  Virginia  required  the  notice  to  be  made  on  the 
attorney  in  fact,  the  court,  very  properly,  under  the  34th  sec- 
tion of  the  judiciary  act,  adopted  the  law  of  the  State  in  a 
common-law  case.  That  case  is  no  authority  to  sustain  the 
proposition  that  the  practice  of  this  court  acting  as  a  court  of 
equity,  is  to  be  controlled  by  the  practice  of  the  State  courts, 
whatever  that  may  be.  It  would  make  the  chancery  jurisdic- 
tion and  practice  of  the  federal  courts  subservient  to  the  prac- 
tice of  the  courts  of  every  State  in  which  the  federal  court 
might  sit ;  whereas,  it  must  be  uniform  in  all  the  States.  In 
Games  v.  Sdf  (15  Peters,  9),  this  question  is  fully  discussed, 
and  even  in  Louisiana,  where  there  is  no  equity  State  court,  it 
was  decided  that  chancery  practice  prevails  in  the  Circuit 
Court  of  that  State,  and  must  prevail  in  accordance  with  the 
rules  prescribed  by  the  Supreme  Court,  and  where  they  are 
silent,  according  to  the  practice  of  the  High  Court  of  Chan- 
cery. 

The  question  then  arises,  whether  an  application  to  a  court 
of  equity  to  take  testimony  abroad  is  grantable  of  course,  and 
all  considerations  of  the  materiality  of  the  testimony  invoked, 
and  the  purposes  for  which  it  is  sought,  are  to  be  postponed 
until  the  testimony  is  offered  as  evidence  ?  Authorities  have 
been  cited  to  sustain  the  position,  that  a  party  has  a  right  to 
move  to  dissolve  an  injunction,  and  even  to  renew  such  motion. 
This  is  doubtless  true ;  but  the  right  to  make  any  number  of 
fiuch  motions  does  not  alter  the  nature  of  the  evidence  pro- 
posed to  be  offered  to  sustain  them,  or  fix  the  propriety  of 
granting  the  application  to  take  testimony  abroad.    These  are 
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to  be  controlled  by  the  usages  and  rules  of  a  court  of  chan- 
cery. 

The  proviso  to  the  30th  section  of  the  Judiciary  Act  of  1789 
(1  Statutes  IT.  S.  90)  gives  the  power  to  issue  a  dedimua  potes- 
totem  according  to  "  common  usage."  When  an  application 
for  such  process  is  made  to  a  court  of  equity,  that  conunon 
usage  is  to  be  ascertained  by  reference  to  the  usages  of  chan- 
cery. One  of  the  fundamental  principles  which  controls  that 
court  is,  that  as  its  object  in  compelling  a  discovery,  or  grant- 
ing an  application  for  a  commission  to  take  testimony  abroad, 
is  to  enable  itself,  or  some  other  court,  to  decide  on  a  matter  in 
dispute  between  the  parties,  the  discovery  or  testimony  sought 
must  be  material  to  the  rdief  prayed  for^  or  material  to  be 
used  in  some  other  suit  actually  instituted  or  proved  to  be 
capable  of  being  instituted  in  another /brum.  If,  therefore, 
the  party  does  not  show  the  testimony  he  seeks  is  material  to 
enable  him  to  support  or  defend  a  suit,  he  shows  no  title  to 
what  he  seeks ;  and,  consequently,  if  he  seeks  it  by  bill  a 
denvwrrer  will  lie,  if  he  seeks  it  by  motion  he  is  not  entitled  to 
it.  Such  is  the  doctrine  ennunciated  by  Lord  RedeedaU  (Mit- 
ford's  Ch.  PI.  192). 

It  is  illustrated  by  decided  cases,  Da/aid  in  his  treatise  cites 
from  the  case  oiShedden  v.  Baring  (3  Anst  880),  to  sustain 
the  proposition  that  a  bill  for  discovery  or  a  commission  to 
take  testimony  abroad  must  not  only  show  that  the  action  has 
been  brought,  but  it  must  show  that  the  facts  relied  on  as  to 
which  evidence  is  sought  are  such  as  can  be  made  use  of,  either 
in  support  of  the  action  or  in  defense  of  it ;  otherwise,  the  bill  will 
not  lie.  In  England  the  usual  mode  is  to  apply  by  a  bill  for  a 
discovery  and  a  commission  to  take  testimony  abroad,  or  to  take 
testimony  abroad  only.  "  A  bill  of  this  kind  [says  Daniel],  for 
the  mere  purpose  of  examining  witnesses  abroad,  is  subject  to 
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nearly  the  same  rales  as  bills  for  discovery  in  aid  of  an  action 
at  law."  (Daniel,  1096.)  There  can  be  no  stronger  proof  that 
an  application  to  take  testimony  abroad  is  not  matter  of 
course,  but  is  an  application  to  the  judicial  discretion,  than 
the  fact  that  the  ordinary  course  in  England  is  to  apply  by  bill 
in  equity  to  obtain  it.  In  Lovsdda  v.  Templer  (2  Buss.  561- 
664),  Lord  Eldon  says  "  that  though  the  circumstances  were 
such  that  even  if  the  plaintiff  at  law  had  obtained  a  verdict, 
he  could  not  allow  him  to  receive  the  money  until  it  was 
ascertained  what  had  been  done  in  Peru,  yet  he  would  not 
grant  commissions  in  aid  of  a  defense  to  an  action  when  he 
was  not  satisfied  that  the  facts  alleged  as  a  defense  would  con- 
stitute a  legal  defense  to  the  legal  demand."  The  court  (he 
added),  ought  never  to  grant  a  commission  without  examining 
strictly  what  is  the  state  of  the  pleadings."  It  is  evident  from 
this  statement  of  the  lord  chancellor,  that  when  after  his  retire- 
ment from  o£Sce  he  gave  an  opinion,  as  stated  by  Daniel,  that 
the  witnesses'  names  need  not  be  inserted  in  the  affidamt^ 
he  did  not  intimate  they  and  the  other  facts  were  not  neces- 
sarily made  to  appear  in  the  pleadings  and  by  other  means. 

In  the  case  of  Mwrtmi  v.  NioholU  (3  Simons,  458),  there  is 
a  strong  illustration  of  this  doctrine.  The  principle  asserted 
is,  that  a  bill  for  discovery  against  a  defendant,  and  a  prayer 
for  a  commission  to  take  the  examination  of  witnesses,  is 
demwrrible.  The  facts  in  the  case  were,  that  a  bill  was  filed 
alleging  that  a  judgment  had  been  obtained  against  com- 
plainant in  Ant^a,  on  which  an  action  was  pending  in 
England  against  the  complainant.  It  set  forth  certain  facts  to 
show  the  foreign  judgment  was  void,  prayed  a  discovery 
against  the  defendant,  and  stated  that  without  proof  of  such 
facts  the  complainant  could  make  no  defense  at  law ;  it  prayed 
also,  that  a  commission  might  issue  to  take  the  testimony  of 
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witnesses  at  Antigua,  and  other  places  beyond  sea.  A 
demurrer  was  filed.  The  court  after  deciding  (correctly  or 
not  is  not  the  inquiry),  that  to  the  foreign  judgment  the  facts 
if  proved  could  not  constitute  a  defense,  for  that  reason 
sustained  the  dem/urrer.  The  chancellor  said,  "  If  I  were  to 
allow  this  bill  to  stand,  I  should  be  in  effect  saying,  that  the 
judgment  obtained  in  'Antigua'  may  be  overruled  in  the 
Court  of  Common  Pleas."  In  the  language  of  the  chancellor 
in  that  case,  this  court  may  say,  that  if  they  allow  the  present 
application,  so  far  as  the  evidence  as  to  title  goes,  that  it  is  in 
effect  to  say  it  has  the  right  to  try  title. 

Lord  Eldon  has  said,  as  we  have  seen  in  Lousada  v.  Temp- 
la/r  (2  Euss.  561),  the  court  ought  never  to  grant  a  commis- 
sion without  strictly  examining  the  pleadings.  This  is  for 
the  purpose  of  ascertaining  the  issue  to  be  tried  by  the  court, 
and  the  materiality  of  the  testimony  to  try  it.  When  we  look 
at  the  pleadings  in  this  case,  we  find  the  relief  prayed  for  is 
the  issue  of  an  injunction  to  arrest  the  destruction  of  property 
until  an  adjudication  of  it  has  been  made  by  the  tribunals  to 
which  it  has  been  confided  by  law.  The  whole  structure  of  the 
bill  assumes  the  ground,  and  upon  it  asks  the  relief  prayed, 
that  the  District  Court  has  sole  jurisdiction  between  the  parties 
on  the  question  of  title,  and  that  all  the  power  of  this  court  is 
limited  to  granting  an  injunction,  and  thus  extending  a  relief 
not  within  the  sphere  of  the  District  Court.  In  the  answer,  a 
demurrer  is  incorporated,  which  assigns  as  one  of  its  grounds, 
that  it  appears  from  the  bill  itself,  that  no  other  than  the 
District  Court  can  entertain  jurisdiction  of  said  claim.  It  has 
been  contended  throughout,  by  the  defendants,  that  this  court 
could  not  adjudicate  upon  title,  it  being  within  the  sole  juris- 
diction of  the  District  Court,  and  that  circumstance  assigned  as 
a  reason  why  this  court  could  not  entertain  jurisdiction  of  this 
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bill,  which  asks  for  the  issue  of  an  injunction.  The  court,  by 
decreeing  the  relief  prayed  for,  asserted  jurisdiction  over  the 
injunction,  although  it  disclaimed  all  power  to  decide  title. 
They  did  so,  upon  the  ground  that  a  court  of  equity  would 
provide  for  the  safety  of  property  in  dispute,  pending  a  litiga- 
tion, and  sustained  the  position  by  reference  to  the  action  of 
the  English  Chancery  in  relation  to  the  preservation  of  prop- 
erty in  dispute  in  the  ecclesiastical  courts.  Now,  the  pleadings 
in  this  case  are  not  changed ;  the  issue  is  the  same ;  title  is  no 
more  now  in  issue  in  this  court  than  it  was ;  the  jurisdiction  of 
this  court  over  this  case  is  in  no  ways  altered,  increased,  or 
diminished. 

Under  these  circumstances,  application  is  made  to  obtain 
testimony  from  abroad  which  relates  to  the  title  of  defendants,  to 
be  used  on  the  trial  of  this  cause,  or  upon  a  motion  to  dissolve  the 
injunction  which  has  been  granted.  It  is  the  ordinary  practice 
of  a  court  of  chancery  to  dissolve  an  injunction  already  issued, 
after  answer  filed ;  and  there  is  no  objection  to  the  renewal  of 
such  motion  upon  new  and  material  testimony  which  would  be 
admissible  as  evidence  on  the  issue  pending  between  the 
parties.  Indeed,  such  motion  may  arise  on  any  new  matter 
which  may  have  arisen  since  the  issuing  of  the  injunction. 
For  instance,  the  injunction  issued  in  this  case  has  been 
granted  to  preserve  property,  the  title  of  which  is  pending  in 
another  court.  This  tribimal  will  watch  the  conduct  of  the 
parties,  and  continue  or  dissolve  the  injunction,  as  the  justice 
of  the  case  may  demand.  K  the  conduct  of  the  complainants 
be  such  as  to  intimate  a  desire  to  delay  or  postpone  the  trial  of 
the  title,  this  court  would,  upon  motion,  dissolve  the  injunction 
and  dismiss  the  biU.  If,  on  the  other  hand,  the  conduct  of  the 
complainant  be  such  as  evinces  a  desire  to  go  to  prompt  trial  of 
the  title,  the  injunction  would  be  continued  until  the  determin- 
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ation  of  the  title  by  the  courts  to  which  it  was  confided  by  law. 
K  that  determination  be  in  favor  of  defendants,  a  dissolution  of 
the  injunction  would  be  decreed,  and  the  bill  dismissed.  K  in 
favor  of  complainants,  it  is  unnecessary  to  prejudge  the  action 
of  the  court.  But  the  result  must  be  in  one  event,  to  decree  a 
perpetual  injunction ;  and  in  another,  to  dissolve  the  injunction, 
restoring  the  parties  to  their  former  relative  position  and 
respective  rights,  the  court  having  accomplished  its  object — 
the  preservation  of  the  property  pending  the  dispute.  Whether 
a  perpetual  injunction  be  granted  or  the  bill  dismissed,  the 
decree  will  be  final  on  the  only  issue  of  which  this  court  has 
jurisdiction. 

Upon  the  ground,  then,  that  the  court  has  no  jurisdiction  to 
try  title,  and  that  it  would  be  the  assertion  on  its  part  of  the 
right  to  do  so  if  this  application  were  granted ;  that  the 
evidence  as  to  title  cannot  be  used  in  this  court, — ^this  tribunal 
in  the  exercise  of  the  discretion  reposed  in  it,  as  controlled  by 
the  usages  and  principles  of  a  court  of  chancery,  is  constrained 
to  deny  the  present  motion. 

But  there  is  another  aspect  in  which  this  case  must  be 
viewed,  and  which  must  also  control  the  discretion  of  the 
court.  Whatever  may  be  the  legal  efiect  of  the  adjudications 
of  the  tribunals  to  whom  the  question  of  title  is  confided  by 
law,  upon  the  rights  of  third  parties,  who  have  confiicting 
claims  to  the  property  disputed,  and  who  were  not  parties  to 
the  proceedings  in  those  tribunals,  there  can  be  little  doubt, 
that,  as  between  the  claimants  under  the  act  of  3  March,  1851, 
(9  Statutes  U.  S.  631)  and  the  government  of  the  United  States, 
the  provisions  of  that  law  cannot  be  disregarded  by  this  court 
By  that  act,  congress  prescribed  the  agencies,  manner,  and  con- 
ditions on  which  the  government  consented  to  be  sued,  and 
through  which,  in  which,  and  upon  which  they  would  surren- 
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der  the  legal  title  which  had  become  vested  in  them  bj  the 
treaty  of  Guadalupe  Hidalgo,  to  such  as  established  a  better 
title,  in  accordance  with  the  provisions  of  that  law. 

Bj  it,  that  body  delegated  to  certain  special  tribunals  the 
adjudication  of  title,  and  limited  the  manner  in  which  they 
were  enabled  to  act,  taking  every  precaution  by  the  provisions 
of  the  law,  to  guard  against  fraud  and  imposture.  The  power 
of  this  court,  as  one  of  chancery,  to  grant  injunction,  and  the 
application  by  the  United  States  for  such  process,  gives  no 
additional  jurisdiction  to  this  court,  nor  confers  power,  beyond 
that  which  it  has  exercised  as  a  court  of  equity,  to  preserve  the 
substance  of  the  property.  To  grant  this  application,  would 
(to  use  the  language  of  the  chancellor,  m  NicoVU  v.  Ma/rtm^  3 
Simons,  455,  as  we  have  seen)  be  in  effect  saying,  that  this 
court  has  jurisdiction  to  try  title,  and,  consequently,  to  give 
relief  if  decided  in  favor  of  the  defendants. 

Was  it  within  the  power  of  congress  to  pass  the  act  of  3d 
March,  1851,  or  is  it  in  conflict  with  any  clause  in  the  constitu- 
tion of  the  United  States? 

In  the  case  of  We%t  v.  Cochrcm  (17  Howard,  415)  the  Su- 
preme Court  of  the  United  States  enunciate  the  following  prin- 
ciples. "  It  was  also  competent  for  congress  to  provide,  that 
before  a  title  should  be  given  to  any  one,  the  exact  limits  of  his 
possession,  and  the  title  which  the  United  States  was  to  give, 
should  be  defined,  and  that  this  should  be  done  by  such  agencies, 
and  in  such  manner,  as  might  be  fixed  by  congress.  This  is  in 
entire  accordance  with  the  provisions  of  the  treaty,  which  guar- 
antees to  the  inhabitants  the  rights  of  property  secured  to  them ; 
but  it  was  not  intended  to  provide  for  the  particular  modes  and 
instrumentalities  by  which  such  rights  should  be  ascertained 
and  enforced, — ^these  being  left  to  the  nation  to  whose  powers 
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thej  were  confided ;  so  that  the  question  is,  What  has  congress 
deemed  expedient  ?" 

Now,  to  ascertain  what  has  been  done  in  this  case,  we  most 
look  to  the  act  of  congress  passed  March  3, 1851  (9  Statutes  at 
Large,  631),  entitled  ^'  An  Act  to  ascertain  and  settle  the  private 
land  claims  in  the  State  of  California/' 

Bj  it,  thej  have  confined  exclusively  to  certain  tribunals, 
the  adjudication  of  title,  with  specially  delegated  powers,  and 
which,  not  being  courts  of  general  jurisdiction,  can  exeiteise 
none  not  expressly  granted,  or  directly  and  necessarily  derived 
by  implication.    So  far  from  conferring  authority  upon  them, 
to  send  process  to  a  foreign  country,  to  procure  testimony,  a 
power  exercised  by  courts  of  general  equity  powers,  as  we  have 
seen  with  great  caution,  congress  have  excluded  a  conclusion 
that  any  such  power  can  exist,  by  enacting  that  ^^  no  deposition 
taken  by  or  in  behalf  of  any  such  claimant,  shall  be  received 
in  any  case,  whether  before  the  Commissioners,  or  before  the 
District  or  Supreme  Court  of  the  United  States,  unless  notice 
of  the  time  and  place  of  taking  the  same  shall  have  been  given 
in  writing  to  said  agent,  or  to  the  districtrattomey  of  the  proper 
district,  so  long  before  the  time  of  taking  the  deposition,  as  to 
enable  him  to  be  present  at  the  time  and  place  of  taking  the 
same ;  and  like  notice  shall  be  given  of  the  time  and  place  of 
taking  any  deposition  on  the  part  of  the  United  States."    The 
introduction  of  this  clause  into  the  act,  is  a  clear  expression  of 
the  determination  of  congress,  when  they  gave  their  consent 
that  the  government  shoidd  be  sued,  that  her  rights  were  not 
to  be  affected  by  any  deposition  or  testimony  in  writing,  save 
such  as  had  been  taken  in  the  presence  of  their  agent,  or  of  the 
district-attorney  of  the  proper  district. 

Kow,  that  clause  in  the  law  niay  have  been  ^^  gross  injust- 
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ice  "  or  "  oppression,"  and  a  refusal  on  the  part  of  the  present 
administration  to  amend  the  law,  may  be  an  "iniquitous 
attempt  to  suppress  the  means  of  truth,"  as  zealously  urged  by 
one  of  the  solicitors  of  those  who  are  making  this  application. 
Congress  may,  however,  have  been  impelled  by  what  they 
deemed  legitimate  and  prudent  precaution  to  shield  the  rights 
of  the  government  from  the  dangers  of  testimony  taken  in  a 
foreign  country,  among  a  people  who  had  just  ceased  to  be 
avowed  enemies  of  this  coimtry,  without  the  checks  and  sanc- 
tions thrown  around  the  proceeding  by  the  presence  of  the 
agent  of  this  government,  and  by  the  execution  of  the  commis- 
sion before  an  American  functionary.    The  present  administra- 
tion may  have  been  actuated  by  the  same  motives  in  refusing 
to  amend  the  said  act,  as  has  been  urged. 

The  general  rule  is,  however,  "that  if  the  motive  and 
design  of  an  act  may  be  traced  to  an  honest  and  legitimate 
source,  equally  as  to  a  corrupt  one,  the  former  ought  to  be 
preferred."    Arredondo^s  case  (6  Peters,  Y16). 

But  with  the  motives  of  the  government  which  passed  the 
law,  or  the  present  administration  which,  it  is  urged,  has  de- 
clined to  aid  in  its  repeal,  this  court  has  nothing  to  do.  Such 
legislation,  if  it  be  as  represented,  does  not  conflict  with  the 
constitution  of  the  United  States ;  and  the  highest  tribunal  in 
our  country  has  decided  that  it  is  competent  for  congress  to 
regulate  the  manner  and  agencies  by  which  the  title  of  claim- 
ants to  lands  shall  be  ascertained,  and  that  such  legislation  does 
not  violate  any  rights  intended  to  be  secured  by  the  treaty. 
The  conclusions  to  which  the  court  has  come,  are : 

1st.  That  an  application  for  the  appointment  of  commis- 
sioners to  take  testimony  abroad  is  not  grantable  of  course ; 
but  it  is  addressed  to  the  judicial  discretion  which  is  controlled 
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by  the  usages  and  rules  of  chancery  practice,  in  accordance 
with  which  the  present  motion  cannot  be  granted. 

2d.  The  act  of  3d  March,  1851  (9  Statutes,  c.  31),  cannot 
be  disregarded ;  and  this  court  ought  not  to  violate  the  spirit 
and  policy  of  that  act,  by  granting  its  process  to  take  testimony 
abroad,  to  be  used  in  the  trial  of  title  in  this  cause. 

The  motion,  therefore,  must  be  denied. 

P.  Delia  Torre,  Dist.  Att'y  TJ.  S. 

JEdmund  Randolph,  and  Edwin  1£.  Stanton,  for  com- 
.  plainants. 

A.  C.  Peachy,  Gregory  Yale,  and  Hall  McAllister,  for 
defendants. 
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BAEQUE  «  YAISTKEE"  and  SMITH,  AjppdUmts,  v.  GAL- 

LAGHEK,  AjppeOee. 

CvrcwU  Cowrt^  U.  S.^  Jcmua/ry  Term^  1869. 

Whbrx  a  tort  is  a  continued  act  and  not  8<>|>arable,  and  a  portion  is  committed  on 
land  and  the  remainder  on  the  high  seas,  the  jurisdiotion  of  it  attaches  to  the 
common-law  courts. 

But  if  the  tortious  act  originates  in  port,  and  is  not  a  perfected  wrong  until  the 
vessel  leaves  the  port,  it  is  a  continuous  act  and  travels  with  the  tort-feator 
and  the  injured  party  during  the  whole  voyage,  and  comes  within  the  juria- 
diction  of  the  admiralty  upon  the  principle  enunciated  in  certain  cases,  that 
if  a  thing  be  taken  on  the  high  seas  and  brought  to  land,  it  is  appropriate  to 
a  court  of  admiralty  to  decide  the  question  as  a  marine  tort 

The  torts  in  this  case  having  been  committed  by  different  persons,  and  in  differ- 
ent places,  are  separable. 

The  action  for  the  trespasses  committed  by  the  parties  on  land  is  cognizable  in 
the  courts  of  common-law. 

That  committed  by  the  party  now  sued,  is  within  the  jurisdiction  of  admiralty 
as  a  marine  tort. 

It  originated  on  waters  within  the  ebb  and  flow  of  the  tide  within  the  admiralty 
jurisdiction,  and  was  continued  on  the  high  sea& 

Such  locality  gives  the  jurisdiction. 

The  law  implies  a  corrupt  motive  in  the  perpetration  of  a  tort  by  one  who 
commits  it  in  the  departure  from  a  known  duty  and  in  wanton  violation  of 
law. 

In  cases  of  contract  the  motive  of  defendant  is  not  inquired  into,  to  increase  the 
compensation  to  be  made  by  him. 

In  torts  the  malicious  intention  may  be  said  to  increase  the  injury. 


This  is  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California. 

A  libel  was  filed  in  the  said  court  in  rem  and  in  jpersonam, 
and  objections  filed  to  the  jurisdiction  of  the  court. 
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The  exception  to  the  jurisdiction  in  rem  was  sustained ;  and 
the  jurisdiction  as  to  the  proceeding  in  personam  was  main- 
tained, and  the  exception  to  it  overruled. 

The  court  rendered  a  decision  on  the  merits,  against  die 
respondent,  for  the  sum  of  three  thousand  dollars ;  from  which 
the  present  appeal  has  been  prosecuted. 


McAllisteb,  J. — The  two  questions  which  arise 

1.  As  to  the  jurisdiction  of  this  court  of  the  present  pro- 
ceeding in  personam, 

2.  As  to  the  amount  of  damages. 

The  libel  propounds  that  on  the  25th  May,  1856,  in  the 
citj  of  San  Francisco,  while  engaged  in  the  discharge  of  his 
duties  as  night  watchman,  in  the  service  of  the  government  of 
the  United  States,  at  about  8  o'clock  P.  M.,  libelant  was 
seized  upon  by  armed  men ;  that  he  represented  to  them  that 
he  was  in  the  discharge  of  his  duties  as  a  watchman  in  the 
employment  of  the  United  States ;  that,  notwithstanding,  he 
was  compelled  to  accompany  his  captors;  that, they  carried 
him  to  a  place  in  the  city  of  San  Francisco  known  as  the 
Vigilance  Committee-rooms,  where  he  was  delivered  to  another 
body  of  armed  men,  and  by  them  confined  in  a  cell.  After 
remaining  there  several  days,  without  being  informed  of  any 
charge  of  any  specific  offense ;  without  having  been  confronted 
with  any  accuser  or  witness;  a  document  was  read  to  him 
which  he  was  told  was  his  sentence,  in  the  following  words : 
"You,  Martin  Glallagher,  are  a  rioter,  or  disturber  of  the 
public  peace,  a  promoter  of  quarrels  at  the  polls  on  days  of 
election.  You  are  a  bad  man,  and  you  are  banished  from  the 
State  of  California,  never  to  return  under  the  severest  penal- 
ties," 
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That,  about  midnight  on  the  5th  June,  1866,  a  party  of 
armed  men  came  to  the  cell  where  libelant  was  confined,  put 
irons  upon  him,  took  him  to  the  rear  of  the  building,  where 
they  were  joined  by  a  larger  party  of  armed  men,  who  directed 
that  no  noise  or  speech  should  take  place,  marched  him  with 
other  prisoners  to  California-street  wharf,  and  put  them  on 
board  a  small  "tug"  called  the  Hercules,  with  a  guard  of 
armed  men.  The  "  tug  "  ran  alongside  the  ship  Carrier  Dove, 
towed  her  to  sea,  returned  and  "lay  to"  on  the  bar;  that 
when  the  Yankee,  standing  out  to  sea,  came  opposite  the 
Hercules,  she  "  hove  to,"  and  the  armed  men  on  board  the 
Hercules  compelled  libelant  to  get  with  others  into  a  small 
boat,  in  which  they  were  conveyed  on  board  the  Yankee,  of 
which  the  respondent  was  at  the  time  master.  The  small  boat 
remained  so  short  a  time  alongside  the  Yankee,  that,  in  the 
language  of  one  of  the  respondent's  witnesses,  "  there  was  not 
time  to  speak  half  a  dozen  words  from  the  time  they  came  on 
board  until  I  left  in  the  boat." 

The  Yankee  went  immediately  to  sea,  and  the  libelant  was 
carried  off,  and  landed  on  a  foreign  shore  in  the  Sandwich 
Islands. 

Of  the  truth  of  the  foregoing  facts  there  can  be  little  doubt. 
Several  witnesses  who  had  been  members  of  the  Vigilance 
Committee,  among  them  George  E.  Ward,  who  is  stated  in 
the  libel  to  have  been  the  person  who  announced  to  the  libel- 
ant, in  his  cell,  the  so-called  sentence,  were  sworn,  and  still 
no  material  fact  of  the  foregoing  is  denied  by  any  one  of 
them. 

That  sentence  is  ascertained  to  have  been  issued  by  a  body 
of  men  authorized  by  no  law,  and  who  substituted  their 
private  judgments  for  the  action  of  those  judicial  tribunals  to 
which  the  constitution  and  laws  of  their  country  had  confided 
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solely  the  distribution  of  justice.  "With  the  motives  of  those 
who  thus  acted,  this  court  has  nothing  to  do.  With  their  acU, 
so  far  as  they  bear  upon  this  case,  it  is  its  duty  to  deal.  It  is, 
therefore,  constrained  to  attribute  to  those  acts,  and  to  the 
conduct  of  the  respondent  so  far  as  it  is  connected  with  them, 
the  character  which  the  law  annexes  to  them  and  to  it.  It  is 
for  the  transportation  and  abduction  of  the  libelant  from  his 
country  to  a  foreign  shore,  with  a  view  to  carry  out  the  pro- 
ceedings of  that  unauthorized  body,  that  he  has  appealed  for 
the  vindication  of  his  rights  to  the  laws  of  his  country. 

The  first  ground  taken  in  defense  to  this  appeal,  is  want  of 
jurisdiction  in  this  court. 

Under  this  ground,  the  first  proposition  presented  by  the 
argument  for  the  defense  is,  '^  that  all  these  statements  cannot 
be  set  forth  as  matters  of  aggravation  nor  be  treated  as  surplu- 
sage, and  the  court  be  thus  enabled  to  confine  its  action  to 
that  part  of  the  case  which  has  reference  to  the  injuries  com- 
mitted on  the  high  seas ;  or  in  other  words,  it  is  asked,  what  is 
the  gravamen  of  this  action  ?" 

"  How  can  it  be  said  that  the  imprisonment  at  sea  constitutes 
the  gist  of  the  action,  and  not  the  seizure  and  imprisonment 
on  land?  If  it  were  possible  to  separate  them,  one  would  as 
clearly  appear  to  be  the  ground  of  action  as  the  other ;  and 
where  it  is  impossible  to  separate  them,  for  the  reason  that 
there  is  one  continued  trespass  and  false  imprisonment,  it  is 
not  quite  as  clear  that  the  one  is  as  much  the  gra/oamen  of  the 
action  as  the  other." 

Again,  ^'  Can  the  libelant  maintain  two  separate  actions,  one 
for  the  injuries  suffered  on  land,  and  the  other  for  the  injuries 
suffered  on  the  high  seas?"  Lastly,  to  sustain  this  last  point, 
and  also  that  a  single  tort  will  maintain  but  one  action, 
various  common-law  authorities  from  New  York,  and  one 
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from  MasBachusetts,  have  been  cited.  The  court  disposes  of 
this  point  and  the  authorities  with  the  remark,  that  it  admits 
the  legal  proposition  they  are  cited  to  support,  but  does  not,  for 
the  reasons  it  will  give,  consider  the  law  enunciated  by  it 
applicable  to  this  case. 

The  last  ground  taken  to  which  we  shall  advert  is,  that 
the  acts  of  defendant  Smith  constitute  but  one  cause  of  action ; 
and  that  part  of  such  cause  being  exclusively  of  common-law 
jurisdiction,  this  court  cannot  act  on  any  part  of  it  as  a  court 
of  admiralty.  It  will  be  perceived  that  the  argument  of 
defendant's  proctor  is  in  the  form  of  interrogatories.  A 
response  to  an  argument  thus  propounded,  must  be  replied  to 
by  stating  the  views  entertained  of  this  case  by  the  court  in 
one  condensed  answer. 

1st.  The  court  does  not  propose  to  treat  the  acts  set  forth 
in  the  libel  as  done  by  third  parties  on  the  land  as  surplusage, 
nor  as  part  of  the  tort  charged  upon  the  respondent ;  but  to 
consider  and  to  retain  them  as  matters  of  inducement,  as  facts 
going  to  aggravate  the  character  of  the  offense  committed 
by  the  present  party,  und  as  serving  to  show  the  anrnius 
with  which  he  acted  in  the  commission  of  the  marine  tort  for 
which  only  he  is  sued. 

It  is  difficult  to  perceive  why  the  court  cannot  so  consider 
them.  To  illustrate,  suppose  a  libel  filed  against  a  master  for 
maltreatment  and  cruelty  towards  a  passenger,  would  not  the 
previous  condition  of  the  passenger  on  shore,  his  protracted 
sufferings  and  illness,  and  the  knowledge  of  all  this  by  the 
master,  and  his  advice  to  the  patient  to  go  with  him  to  sea  for 
the  improvement  of  his  health,  be  matters  proper  to  be  alleged 
and  proved  to  qualify  the  character  of  the  tort  and  the  motives 
of  the  perpetrator?  The  respondent  is  called  to  answer  for 
his  own  acts,  not  for  those  of  third  parties  on  the  land  prior  to 
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the  time  at  which  he  began  to  violate  the  rights  of  the  libelant. 
It  is  urged  that  the  cause  of  action  in  this  case  cannot  be 
separated,  because  there  is  one  continued  trespass  and  false 
imprisonment.  The  court  cannot  perceive  against  the  present 
respondent  but  one  cause  of  action,  the  abduction  of  iixe 
libelant  against  his  will,  and  the  transfer  of  him  to  a  foreign 
land.  There  are  cases  where  the  perpetrator  of  the  tart  is  the 
author  and  architect  of  the  whole,  in  which  the  tort  is  re- 
garded as  a  imit,  as  a  continued  act.  They  have  no  application 
to  this  case.  Thus,  in  Plwrmaer  v.  Welib  (4  Mason,  384),  where 
the  tort  was  the  abduction  by  a  master  of  a  vessel  of  a  minor, 
and  damages  were  sought,  Judge  Story  says,  ^'  Here,  it  is  true, 
the  tortious  act,  or  cause  of  damage^  might  be  properly  deemed 
to  arise  in  port ;  but  it  was  a  continuing  act  and  cause  of 
damage.  ...  It  was  in  no  just  sense  a  complete  and  perfected 
wrong,  until  the  departure  of  the  vessel  from  the  port ;  and  it 
traveled  along  with  the  parties  as  a  continuing  injury  through 
the  whole  voyage." 

In  BoUe's  Abridgment,  533,  cited  in  the  last  case,  it  is 
said,  ^'  If  a  man  take  a  thing  upon  the  sea,  and  bring  it  to 
land,  the  suit  for  that  may  be  in  the  admiralty  court ;  for  it  is  a 
continued  act."  Continued  by  whom?  Certainly  by  the 
original  tortrfeasor. 

In  Deem  V.  Angus  (Bee,  369),  it  is  decided  of  a  single  tort, 
if  such  act  be  partly  of  common  law,  and  partly  of  admiralty 
jurisdiction,  the  common-law  courts  are  to  be  preferred.  But 
no  one  of  these  cases,  nor  the  common-law  cases  cited  from 
ISem  York,  touches  the  case  at  bar. 

He^e,  the  respondent  is  sued  for  transportation  of  the  libel- 
ant to  a  foreign  shore  against  his  consent.  The  act  from  its 
locality,  is  clearly  within  the  jurisdiction  of  this  court.  It 
commenced  on  waters  within  the  ebb  and  flow  of  the  tide,  and 
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was  continued  on  the  high  seas.  In  Waring  y.  Clarke  (5 
Howard,  441),  the  Supreme  Court  decided  that  in  cases  where 
admiralty  jurisdiction  depends  on  looaUtyj  it  extends  to  all 
torts  committed  on  the  high  seas,  or  within  the  ebb  and  flow 
of  the  tide  as  far  up  a  river  as  the  tide  ebbs  and  flows, 
although  the  place  be  mfra  comitatus. 

In  this  case,  the  tort  originated  and  was  carried  out  bj  the 
respondent  at  a  locality  which  brings  it  within  the  jurisdiction 
of  admiralty  as  a  marine  tort. 

The  decision  of  the  district  judge  on  the  exception  to  the 
jurisdiction  of  the  court,  must  be  affirmed. 

2d.  We  now  come  to  the  question  of  damages. 

In  its  adjustment,  some  embarrassment  arises  out  of  the 
difficulty  which  exists  in  keeping  distinct  from  the  great 
wrongs  done  to  libelant  by  other  parties,  those  committed  on 
him  by  the  present  party. 

Testimony  was  given  in  the  District  Court  as  to  the 
character  of  libelant,  without  any  objection.  In  the  view  the 
court  entertains  of  this  case,  the  consideration  of  the  libelant's 
character  should  not  influence  to  any  extent  the  determination 
of  the  question  of  damages  on  the  trial  of  this  issue.  In  fact 
the  district  judge  has  repudiated  the  loss  of  character  in  his 
estimate  of  damages ;  for  he  states  in  his  opinion,  that  the  same 
"  cannot  be  properly  said  to  be  the  consequence  of  that  portion 
of  the  torts  committed  upon  him,  of  which  a  maritime  court 
can  take  cognizance." 

After  a  consideration  of  the  testimony,  the  district  judge 
says,  ^^  It  is  but  just  to  say,  that  the  charge  that  the  reputation 
of  the  libelant  was  notoriously  bad,  that  he  was  always 
engaged  in  election  rows,  and  ballot-box  stuffing,  is  not  only 
unsustained  by  the  evidence  as  to  what  his  character  was, 
but  unsupported  by  any  testimony  as  to  particular  facts  which 
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might  have  justly  given  him  that  character."  But  suppose 
the  reputation  of  libelant  to  have  been  good,  it  was  not  blasted 
by  his  abduction,  or  any  alleged  wrong  done  on  the  high  seas, 
but  by  the  action  of  third  parties.  It  was  the  sentence  of  the 
Vigilance  Committee  which  branded  him  with  the  mark  of 
Cain.  The  mere  fact  of  transportation  by  the  respondent 
could  not  have  wrought  the  moral  ruin  on  the  libelant,  he 
therefore  should  not  be  made  responsible  for  it.  If  on  the 
contrary,  the  reputation  of  libelant  was  bad,  and  he  was  a  bad 
man,  an  evil  doer,  such  fact  could  not  justify  or  legalize  the 
action  of  his  self-constituted  judges.  The  law  does  not  even 
regard  malefactors  in  such  a  light.  A  distinguished  writer 
has  well  said,  "The  law  withdraws  its  protection  from  a  male- 
factor while  actually  engaged  in  illegal  acts ;  but  at  any  other 
moment,  it  protects  his  person  and  property  as  impartially  as 
those  of  others.  If  a  burglar  breaks  into  my  house,  or  a  pick- 
pocket thrusts  his  hands  into  my  pocket,  I  may  on  the  instant 
knock  him  down.  But,  if  I  break  into  a  notorious  felon's 
house,  and  rob  him,  I  am  just  as  great  a  felon  in  the  law's  eye 
as  if  I  so  robbed  an  honest  citizen;  and  so,  if  I  attack  a 
burglar's  or  a  pickpocket's  person  and  life  at  any  moment 
when  he  is  not  feloniously  engaged,  I  am  none  the  less  a  villain 
in  the  law's  clear  eye  because  my  villainy  is  aimed  at  a 
habitual  villain.  And  here  the  law  is  not  only  just  but 
expedient ;  for  were  such  fatal  psCrtialities  admitted,  we  would 
soon  advance  from  doing  acts  of  villainy  upon  villains  to  call- 
ing any  one  a  villain  and  then  wronging  him." 

With  the  motives  of  those,  as  before  stated,  who  pronounced 
the  sentence  which  was  carried  into  execution  by  the 
respondent,  this  court  has  nothing  to  do ;  but  it  is  its  duty  to 
apply  to  these  acts  in  connection  with  the  issue  of  damages  in 
this  case,  the  consequences  which  the  law  annexes  to  them. 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  4T5 

Barque  Yankee  ei  al,  v.  Gallagher. 

In  order  to  do  so,  it  is  necessary  to  ascertain  whether  the 
respondent  knew  what  had  been  done  to  the  libelant,  and  that 
he  willingly  lent  himself  to  the  execution  of  the  so-called 
sentence.  That  he  was  aware  of  what  he  was  doing ;  that  he 
acted  with  his  eyes  open ;  that  he  knew  an  illegally  condemned 
man  was  in  his  possession  to  be  transported  from  his  country, 
the  evidence  satisfies  me,  has  been  proved.  The  existence  of 
the  Vigilance  Committee  was  open,  public,  notorious;  the 
residts  of  their  action  were  at  the  time  known  to  every  man, 
woman,  and  child  in  San  Francisco.  If  the  respondent  knew 
nothing  of  it,  he  was  the  only  human  being  in  the  city  who 
did  not. 

But  the  fact  that  the  steamer  Hercules  lay  to,  with  the 
libelant  on  board,  in  the  harbor ;  that  the  respondent,  master 
of  the  Yankee,  went  within  one  hundred  and  fifty  yards  of  the 
steamer,  made  a  tack,  came  right  close  up  to  her  and  threw 
the  main-yard  aback,  and  remained  imtil  a  boat  came  to  her 
from  the  Hercules  with  the  prisoner  on  board ;  the  presence  of 
armed  men  in  time  of  profound  peace ;  the  precipitation  with 
which  the  delivery  on  board  was  made  (one  of  the  witnesses 
for  the  respondent — ^Abbott — stated  that  "  there  was  not  time 
enough  to  speak  half  a  dozen  words  from  the  time  they  came 
on  board  until  I  left  in  the  boat ") ;  the  instant  filling  away  the 
sails  and  departure  of  the  ship, — are  all  facts  to  prove  that 
respondent's  action  was  voluntary.  But  if  there  could  be  any 
doubt  of  the  complete  understanding  by  the  respondent  that 
he  was  carrying  out  the  behests  of  the  Vigilance  Committee, 
it  is  removed  by  the  fact  that  he  received  money  for  the  act  he 
was  about  to  commit.  Geo.  B.  Ward  states  he  did  not  engage 
the  passage  himself,  but  he  knows  that  the  passage  was  paid. 
Another  witness  swears  that  respondent  said,  "  that  arrange- 
ments had  been  made  for  our  passage."  There  can  be  little 
doubt  that  the  act  of  the  respondent  was  voluntary,  in  full 
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knowledge  of  the  position  in  which  the  libelant  stood  at  the 
time  of  his  being  brought  on  board,  and  that  he  also  had  a 
foreknowledge  of  what  was  to  be  done  by  him.  What  effect 
this  will  have  on  the  subject  of  damages  must  be  considered 
hereafter.  In  the  assessment  of  damages  a  marked  distinction 
exists  between  cases  of  contract  and  tart.  In  the  former,  the 
motive  of  the  defendant  is  not  inquired  into  in  order  to 
augment  the  remuneration  to  be  made  by  him.  In  the  latter, 
t}ie  absence  of  evil  motive  cannot  be  set  up  as  an  excuse  so  as 
to  bar  the  action.  I  "  had  learned,"  said  Lord  Kenyon,  "  from 
Bacon's  Maxims,  that  there  is  a  distinction  between  answering 
dviliter  and  crvnvinaliter  for  acts  injurious  to  others :  in  the 
latter  case,  the  maxim  applied,  act/ua  non  fadt  rewm,^  nin 
mens  sit  reaf  but  it  is  otherwise  in  civil  actions  where  the 
intent  is  immaterial  if  the  act  be  injurious  to  another."  {Say- 
craft  V.  Creasy^  2  East,  104.) 

If,  therefore^  the  transportation  were  a  mere  trespass,  unac- 
companied by  no  evil  motive,  the  absence  of  such  motive  would 
be  no  bar  to  the  action.  But  where  the  law  imputes  a  corrupt 
intention  to  the  party,  then  the  question  of  exemplary  damages 
arises  in  addition  to  damages  merely  actual. 

Sedgwick,  in  his  Treatise  on  Damages,  says,  ^^  The  malicious 
intention  may  be  said  to  increase,  in  fact,  the  injury ;  and  the 
doctrine  of  exemplary  damages  might  be  reconciled  with  the 
strict  notion  of  compensation."  The  author  then  proceeds  to 
cite  cases  to  prove  that  the  idea  of  compensatory  damages  was 
abandoned,  and  that  of  punitive  introduced.  (Sedgwick,  466.) 
But  a  preliminary  inquiry  arises :  does  the  law  impute  malice 
or  a  corrupt  motive  to  the  respondent  in  the  toH  he  has  com- 
mitted ?  When  the  libelant  stood  before  the  respondent  on  the 
deck  of  an  American  ship,  of  which  he,  the  respondent,  was 
master,  under  the  circumstances  heretofore  detailed,  he  (the 
respondent)  must  have  known  that  to  carry  the  libelant  off, 
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against  his  conBent,  and  land  him  on  a  foreign  strand,  was  "  a 
willful  departure  from  a  known  duty."  There  can  be  no  doubt 
of  this ;  and,  if  so,  it  was. proof  of  malice  and  an  evil  motive. 
In  the  case  of  TAe  JJmted  States  v.  Cutler  (1  Curtis,  602), 
speaking  of  the  term  "  malice,"  as  used  in  the  act  of  3d  March, 
1885,  which  pmuBheB  the  oflfenBe  of  a  master  inflicting  cruel 
and  unusual  punishment  upon  a  seaman,  the  court  say,  that  the 
word  '^malice"  means  ^^a  willful  departure  from  a  known 
duty." 

But  again,  if  the  respondent  knew  the  act  was  unlawful, 
and  did  it  intending  to  take  the  consequences,  such  wanton 
violation  of  law  fixes  upon  him  a  malicious  and  corrupt  motive. 
This  principle  is  enunciated  and  was  applied  to  the  defendant 
in  that  case,  who  had  resorted  to  a  mode  of  punishment  inhib- 
ited by  law.  If,  in  such  a  case,  the  violation  of  law  is  deemed 
jper  86  proof  of  malice,  a  fortiori  it  should  be  annexed  to  the 
act  of  the  present  respondent,  who  availed  himself  of  the  pro- 
tection of  his  country's  flag,  his  character  as  an  Americart  citi- 
zen, and  his  position  as  a  master  of  an  American  bottom,  to 
violate  in  the  person  of  an  American  citizen  (however  humble 
he  may  be),  the  constitution  and  laws  of  his  country. 

This  "  willful  departure  from  a  known  duty,"  "  this  wan- 
ton violation  of  law,"  authorize  the  assessment  of  exemplary 
damages. 

In  HucTde  v.  Money  (2  Wilson,  205),  the  action  was  for 
trespass,  assault,  and  imprisonment;  the  act  complained  of 
being  the  arrest  of  the  plaintiff  under  a  general  warrant.  No 
actual  ill  treatment  was  alleged.  A  verdict  for  £300  damages 
was  rendered  ;  and  a  new  trial  was  moved  on  the  ground  of 
excessive  damages.  Lord  Justice  Pratt  made  the  following 
decision :  "  I  know  not  what  damages  I  should  have  given,  if 
I  had  been  upon  the  jury ;  but  I  directed  and  told  them,  that 
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thej  were  not  bound  to  any  certain  damages.  The  personal 
injury  done  to  the  plaintiff  was  very  small,  so  that  if  the  jnrj 
had  been  confined  to  consider  the  mere  personal  injury,  why, 
perhaps,  £20  would  have  been  thought  sufScient ;  but  the  small 
injury  done  to  the  plaintiff,  or  the  inconsiderableness  of  his  life 
and  station,  did  not  appear  to  the  jury  in  that  striking  light  in 
which  the  great  point  of  law  touching  the  liberty  of  the  sub- 
ject appeared  to  them  on  the  trial ;  they  saw  a  magistrate  over 
all  the  king's  subjects  exercising  arbitrary  power,  violating 
magna  cha/rta  by  destroying  the  liberty  of  the  subject  by  in- 
sisting upon  the  validity  of  this  general  warrant  before  them ; 
they  saw  the  king's  counsel  and  the  solicitor  of  the  treasury 
endeavoring  to  support  and  maintain  the  legality  of  the  war- 
rant in  a  tyrannical  and  severe  manner.  These  are  the  ideas 
which  struck  the  jury  on  the  trial ;  and  I  think  they  have  done 
right  in  giving  exemplary  damages." 

If  under  the  British  monarchy  a  willful  violation  of  law  in 
the  person  of  a  British  subject,  is  regarded  by  the  judiciary  as 
a  case  for  exemplary  damages,  this  court  cannot  consider  that 
a  much  grosser  violation  of  law  in  the  person  of  an  American 
citizen  should  be  deemed  by  the  courts  of  this  country  as  fully 
recompensed  by  an  amount  in  dollars  and  cents  which  may 
cover  the  actual  loss  of  time  and  expenses  of  the  injured  man. 

In  the  case  referred  to,  the  amount  of  personal  injury  was 
small,  an  arrest  of  a  few  days,  to  be  compensated  for  sufficiently 
by  £20.  The  plaintiff  acted  under  the  color  of  legal  process 
issued  under  the  sanction  of  constituted  authorities ;  and  yet  the 
gross  violation  of  law  was  visited  by  exemplary  damages  to  an 
amount  nearly  fifteen  times  the  value  of  the  actual  damages. 

There  is  another  consideration  which  must  receive  the  atten- 
tion of  this  court,  which  controls  its  action  in  the  exercise  of  its 
appellate  jurisdiction.    On  this  point,  in  the  case  of  McChdre 
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<&  Place  V,  7^  Golden  0(de^  decided  at  the  July  Term,  1866, 
it  was  said  "  that  ordinarily  this  court  does  not  interfere  with 
the  amount  of  damages  decreed  by  the  court  below.  The  dis- 
trict judge  has  the  witnesses  before  him,  and,  therefore,  has  an 
opportunity  of  arriving  at  the  truth,  not  within  the  grasp  of  this 
court,  where  the  testimony  is  in  writing.  When,  therefore,  no 
additional  testimony  is  taken,  I  do  not  feel  inclined  hastily  to 
disturb  a  decree  on  the  point  of  damages." 

Certainly,  in  a  case  where  it  appeared  that  manifest  injus- 
tice had  been  done  in  the  assessment  of  damages,  or  error  in 
law  had  been  committed,  it  would  be  the  duty  of  this  court  to 
interpose.  I  can  see  none  such  in  this  case.  The  libelant  was 
carried  off  against  his  consent  from  home  and  country,  and  was 
by  that  act  divested  of  his  means  of  support,  deprived  of  an 
office  under  the  government  which  gave  him  a  monthly  income 
of  $130,  was  held  falsely  imprisoned  for  upwards  of  a  month. 
All  these  wrongs  traveled  with  him  and  the  tortfeasor  during 
the  voyage,  and  were  consummated  by  landing  him  some  thou- 
sands of  miles  from  home,  amid  strangers,  in  a  foreign  country, 
with  his  indorsement,  that  he  was  a  man  unfit  to  live  in  a  civ- 
ilized country, — an  KobUb  hv/mani  generis. 

And  all  this  was  done  by  respondent  in  violation  "  of  a 
known  duty,"  and  in  wanton  contempt  and  violation  of  law. 

I,  therefore,  cannot  say  that  injustice  has  been  done  in  the 
assessment  of  damages  by  the  District  Court. 

A  decree' will  be  drafted  affirming  the  decree  of  the  District 
Court,  and  handed  to  the  judge  for  signature. 

Ddoa  Lakey  for  appellants. 

J.  JS.  Manchester^  for  defendant. 
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The  public  acts  of  public  officers,  purporting  to  have  been  done  in  an  offieial 
capacity,  shall  not  be  presumed  to  be  usurped,  but  that  a  legitimate  authority 
had  been  preyiously  conferred,  or  subsequently  ratified. 

The  reasons  which  gave  application  to  this  rule  arose  out  of  the  powers  of  the 
Spanish  monarch,  and  his  relations  with  his  Tice-regents  in*  the  New  World, 
and  do  not  apply  to  the  territorial  or  departmental  governors  of  California,. 

Their  granting  powers  must  be  exercised  in  conformity  with  the  colonization 
decree  of  Mexico,  of  1824,  and  the  regulations  of  1828. 

No  presumption  in  fayor  of  the  validity  of  their  aets  arises^  to  the  extent  to  whicK 
that  rule  has  been  carried  in  the  cases  of  Spanish  titles. 


This  cause  was  left  to  be  determined  by  the  court,  on  the 
law  and  facts,  without  the  intervention  of  a  joiy. 

The  latter  are  sufficiently  set  forth  in  the  decision  of  the 
court,  delivered  by — 

MoAllibteb,  J.  This  is  an  action  brought  for  the  recovery 
of  damages  for  the  detention  and  conversion  of  certain  live 
stock,  and  other  personal  property.  The  damages  are  laid  at 
$50,060.  A  jury  has  been  waived,  and  the  cause  left  by  con- 
sent of  parties,  on  the  law  and  facts,  to  the  court 

It  appears  that  defendants,  as  the  highest  bidders  at  public 
outcry,  became  on  the  4th  December,  1845,  the  lessees  for  the 
term  of  nine  years,  of  the  mission  of  Santa  Barbara,  together 
with  the  live  stock  and  personal  properly ;  which  arrangement 
was  made  in  conformity  with  the  decree  of  the  26th  May,  1845, 
and  the  regulations  of  28th  October,  in  the  same  year. 
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At  the  expiration  of  the  lease,  the  plaintiff  claimed  to  bo 
the  owner  of  the  personal  property,  and  demanded  possession 
of  a  portion  of  it. 

The  defendants  refused  to  recognize  the  ownership  of  plain- 
tiff;  whereupon  he  brought  this  suit. 

To  sustain  his  title,  he  produced  a  paper  purporting  to  be 
made  on  the  10th  June,  1846,  by  Pio  Pico,  constitutional 
governor,  and  which  professes  to  convey  the  reversionary 
interest  of  Mexico  to  the  Mission  of  Santa  Barbara,  after  the 
expiration  of  the  lease,  with  all  its  property,  tenements,  and 
stock,  to  the  plaintiff.  To  prove  the  due  execution  of  this 
document,  the  plaintiff  relies  on  the  admission  of  the  genuine- 
ness of  the  signature  of  Pio  Pico. 

This  is  doubtless  presumptive  evidence  of  due  execution  at 
the  time  it  bears  date.  It  is  but  a  presumption,  however,  and 
may  therefore  be  rebutted  by  evidence. 

Neither  Pico  nor  Moreno  the  secretary  whose  signature 
is  on  the  grant,  was  sworn  as  a  witness,  although  the  latter 
certifies  officially  on  the  grant,  that  an  entry  of  it  had  been 
made  in  the  proper  book ;  and  such  official  statement  has  been 
falsified  by  the  fact  that  no  such  entry  has  been  found  in  the 
proper  book,  or  in  any  of  the  records  or  archives  of  the  gov- 
ernment. 

This  grant  purports  to  have  been  made  on  the  10th  June, 
1846,  a  period  near  the  time  when  the  government  of  the  terri- 
tory had  passed  from  his  (Pico's)  hands,  and,  indeed,  during  the 
very  heat  and  confiict  of  the  struggle  in  which  his  power  was 
overthrown.  Add  to  this,  that  this  grant  never  saw  the  light, 
so  far  as  the  evidence  ascertains,  until  1848,  after  the  return  of 
Pio  Pico  to  California,  from  his  visit  to  Mexico ;  and  it  is 
much  to  be  regretted,  that  the  plaintiff  has  been  content  to 
rest  solely  on  the  genuineness  of  the  signature  of  Pio  Pico, 
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in  a  case  the  circumstances  of  which  render  the  admonition 
of  the  highest  judicial  tribunal  of  our  country  peculiarlj 
impressive,  namely,  that  in  such  a  case  careful  inquiry  and 
scrutiny  is  necessary  as  to  the  authority  of  the  goyemor,  and 
the  bonarfide  exercise  of  it.  {The  United  States  y.  Cambustonj 
20  Howard,  64). 

Now,  in  this  case  it  is  urged,  that  there  are  facts  elicited 
by  the  testimony  which  disaffirm  the  presumption  arising  from 
the  fact  of  the  genuineness  of  the  signature  of  Pico,  and  facts 
independently  of  the  time  and  the  condition  of  Pio  Pico  when 
he  exercised  the  granting  power,  which  show  that  the  grant 
was  made  long  after  its  apparent  date. 

These  facts  are,  that  the  goyemment  archiyes  contain  no 
^'  espediente  "  note,  or  memorandum,  of  this  grant,  while  there 
are  record-notices  of  other  grants  of  similar  character  issued 
about  the  same  time. 

That  the  certificate  that  an  entry  of  the  grant  was  made  in 
the  proper  book,  is  false.  That  none  such  has  been  produced, 
and  its  non-production  is  not.  satisfactorily  accoimted  for. 

That  the  sale  of  this  property  itself  being  public,  was  at  a 
private  sale. 

That  this  grant  was  not  only  not  archived,  but  its  existence 
imknown  to  witnesses  who,  it  was  to  be  supposed,  must  have 
known  of  it  had  it  been  in  existence. 

That  plaintiff  in  1848  and  1850  disclauned  by  his  acts  and 
declarations  having  any  interest  in  the  Mission  of  Santa 
Barbara. 

L.  T.  Burton  swears,  he  was  assessor  of  Santa  Barbara 
county  in  the  latter  year,  and  applied  to  the  plaintiff  for  a  list  of 
his  property ;  that  he  received  a  list  of  particulars  from  him ; 
that  no  mention  was  made  of  any  interest  or  claim  in  the  Mis- 
sion of  Santa  Barbara.    That  in  that  year  the  property  was  not 
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assessed,  for  the  reason  that  he  believed  it  to  be  goyemment 
property. 

In  1848, 1.  D.  Stephenson  was  also  in  an  official  position, 
and  "  received  orders  to  look  into  the  tenures  of  the  mission 
property,  cattle,  &c. ;  was  instructed  to  send  a  secretary  for 
the  documents  and  titles.  I  received  information  that  Dr.  Den 
and  Mr.  Hill  [the  defendants]  were  the  lessees  of  the  mission  in 
Santa  Barbara.  The  only  gentleman  I  knew  of  the  name  of 
Dr.  Den,  is  the  gentleman  in  court.  He  was  riding  by  my 
quarters,  I  applied  to  him.  He  referred  me  to  his  brother,  as 
having  possession  of  the  mission  of  Santa  Barbara.  I  went 
immediately  to  the  mission,  saw  Den  and  Hill,  received  the 
requisite  information,  and  communicated  it  to  my  superior. 
Dr.  Bichard  Den  said  he  had  no  interest  in  the  mission,  and 
referred  me  to  his  brother." 

An  additional  circumstance,  which  is  ascertained  by  the 
expediente  of  Thomas  H.  Bobbins,  is  invoked,  which  shows  "that 
a  portion  of  the  same  lands  alleged  to  have  been  granted  to 
plaintiff,  was  granted  some  twenty  days  after  that  time,  to  the 
said  Bobbins,  with  full  knowledge  by  Pico  that  they  belonged 
to  the  mission  of  Santa  Barbara. 

Now,  the  foregoing  circumstances  afford  intrinsic  testimony 
which  create  no  inconsiderable  doubt  as  to  the  due  execution 
of  the  grant,  and  lead  to  the  conclusion  that  the  grant  was 
ante-dated,  and  was,  in  fact,  ushered  into  eidstelice  at  a  much 
later  period  than  the  date  it  bears,  and  when  any  authority 
which  had  existed  was  at  an  end.  This  question,  as  to  the 
valid  execution  of  the  deed,  was  a  legitimate  issue  for  a  jury ; 
and  had  this  court  anticipated  this  question  would  have  arisen, 
it  would  not  have  assumed  the  responsibility  of  a  jury  in 
deciding  it. 
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The  court  will  not  undertake  to  determine  this  question,  as 
it  proposes  to  place  the  disposition  of  this  case  on  a  ground 
independent  of  it.  K  the  decision  of  the  court  shall  be  found 
to  be  correct,  there  is  no  necessity  to  decide  whether  the  execu- 
tion of  the  grant  has  been  satisfactorily  proved.  If  deemed  to 
have  committed  error,  the  party  aggrieved  will  have  an  oppor- 
tunity of  explaining  the  circumstances  of  this  case. 

The  questions  arise,  1st.  At  the  time,  and  in  the  position  in 
which  Pio  Pico  was,  and  in  the  then  condition  of  the  country,  did 
he  possess  the  power  to  grant  the  reversionary  interest  of  Mexico 
in  the  mission  of  Santa  Barbara,  and  its  live  stock,  and  othar 
personal  property? 

2d.  Apart  from  the  peculiarity  of  his  position,  did  he,  as 
governor,  have  the  power  to  sell  the  personal  property,  cattle, 
<&c.,  of  a  mission  ? 

As  to  the  first  question.  In  the  case  of  The  United  States 
V.  Palmer^  decided  some  months  since  in  the  District  Court  of 
the  United  States,  sitting  as  a  land  court  under  the  act  of  3d 
March,  1851  (Brightley's  Dig.  Ill),  a  grant  made  by  Pio  Pico, 
as  governor  (and  Moreno,  the  secretary,  in  this  case),  came 
under  consideration.  In  relation  to  that  grant,  the  court  had 
occasion  to  discuss  the  power  of  Governor  Pico  to  grant  any- 
thing at  the  time,  and  in  the  position  he  then  held  ;  and  as  the 
presiding  officer  of  that  court,  I  had  occasion  to  say,  "  It  must 
have  been  with  a  knowledge  that  hostilities  between  the  United 
States  and  Mexico  had  commenced  on  the  Rio  Grande,  that 
the  American  squadron  was  on  the  coast  awaiting  orders  to 
take  possession  of  this  coimtry,  which  they  did  immediately. 
It  was  at  such  a  time,  and  in  such  a  condition  of  affairs,  that 
Pio  Pico  undertook  to  grant "  &c.  "  The  condition  of  things 
rendered  the  consummation  of  the  contract  impracticable,  and 
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practical  dominion  had  passed  from  Mexico."  The  court  con- 
cluded by  saying,  "  that  it  admitted  of  great  doubt  whether  on 
that  ground  alone  the  grant  should  not  be  deemed  invalid." 

As  in  that  case,  however,  although  the  grant  was  alleged  to 
have  been  signed  by  Pio  Pico  and  Moreno,  the  secretary,  as  in 
this,  the  court  was  satisfied  it  was  ante-dated,  and  declined  to 
decide  on  the  ground  of  want  of  authority  but  predicated  their 
decision  on  the  ground  that  proof  of  the  execution  of  the  grant 
had  not  been  made, — so  in  this  case,  though  strongly  impressed 
with  the  belief  that  all  practical  power  to  grant,  in  Pico,  if  it 
ever  had  been  vested  in  him,  had  ceased  to  exist,  the  court  wiU 
waive  the  fiirther  consideration  of  it,  and  proceed  to  the  last 
view  it  entertains  of  this  case,  and  the  ground  on  which  it  will 
predicate  its  decision. 

Had  Pio  Pico  at  any  time,  as  governor,  the  power  to  sell  or 
alien  the  personal  property  of  missions,  devoted  by  law  to 
pious  uses,  without  the  intervention  of  any  other  department 
of  the  government  ? 

In  the  case  of  The  United  States  v.  Cwrnhuston  (20  Howard, 
64),  the  court  say,  that  a  grant  issued  under  the  circumstances 
which  characterize  the  present,  "  should  be  inquired  into  and 
scrutinized  with  great  care,  as  to  the  authority  to  make  it."  ■ 
In  the  opinion  of  the  court,  it  requires  little  scrutiny  to  ascer- 
tain that  no  authority  existed  here. 

By  the  laws  and  regulations  of  Mexico,  whatever  may  have 
been  the  occasional  violations  of  them  by  unfaithful  public 
agents,  the  governor  had  no  authority  to  sell  the  personal 
property  of  the  missions,  because  it  belonged  to  the  neophytes^ 
the  fruit  of  whose  labor  it  was.  These  neophytes,  with  the 
fruits  of  their  labor  by  those  laws,  were  at  first  placed  under 
the  tutelage  of  the  missionary  priests ;  afterwards,  under  that 
of  the  administrators  or  major  domos^  appointed  by  the  terri- 
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torial  governors ;  and  then,  again,  under  the  administration  or 
curatorship  of  the  missionary  priests,  to  whom  the  property 
was  restored  by  Grovemor  Micheltorena,  acting  under  the 
order  of  the  supreme  government.  The  manifesto  of  Figueroa 
gives  a  history  of  the  laws, — ^Figueroa,  the  governor,  who,  in 
the  estimate  of  this  court  (formed  from  its  acquaintance  with 
their  transactions),  stands  pre-eminent  among  the  departmental 
governors  as  a  faithful  and  honest  public  servant.  (Figueroa's 
Manifesto,  pages  14, 17  to  22,  29,  30,  31,  32.  Figueroa's  Reg- 
ulations ;  Bockwell ;  page  156,  articles  1,  2,  3,  4,  5,  6,  7,  8,  9, 
audio.  Also,  clause  4,  article  23.  Alvarado's  Regulations; 
RockweU,  462,  466,  art.  16.    lUd,  471,  475.) 

Figueroa,  in  his  manifesto,  says  (p.  31),  "  Then,  and  always, 
the  neophytes  of  the  missions  were  reputed  owners  of  the 
property  pertaining  to  them ;  because  all  was  acquired  by  their 
personal  labor  in  community  imder  the  direction  of  the  mis- 
sionary friars,  who,  as  tutors,  have  administered  and  economized 
the  property  remaining,  after  maintaining,  clothing,  and  sup- 
plying the  necessaries  of  the  subjected  natives,  as  minors 
whose  education  had  been  committed  to  them  by  govern- 
ment." 

I 

The  foregoing  authorities  ascertain  that  the  authority  exer- 
cised by  the  government  over  the  missions  as  to  their  personal 
property,  was  as  curators  of  the  Indians  or  neophytes ;  and 
that  any  disposition  of  that  property  must  be  in  subordination 
to  their  rights. 

Don  Pablo  de  la  Guerra,  a  witness,  says  that  the  governor 
only  exercised  control  of  the  property  as  curator  for  the 
Indians;  and  Alvarado,  another  witness,  deposes  that  the 
property  was  held  by  the  government  for  the  benefit  of  the 
Indians  and  religious  services  of  the  missions. 

Pio  Pico,  in  his  grant,  has  referred  to  the  sources  of  his 
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authority.  He  first  aHudes  to  the  full  power  with  which  he 
was  vested  by  the  supreme  government  to  promote  the  general 
defense.  He  next  refers  specially  to  a  decree  of  the  honorable 
assembly  of  the  13th  April  immediately  preceding  the  date  of 
the  grant  (1846).  He  has  not  given,  nor  has  any  one  else,  the 
specific  fountain  from  which  his  full  powers  flowed.  The  court, 
therefore,  supposes  that,  for  the  source,  it  is  to  look  to  the 
general  principle  which  has  been  enunciated :  "  that  the  pub- 
lic acts  of  public  officers,  purporting  to  be  exercised  in  an 
official  capacity,  and  by  public  authority,  shall  not  be  pre- 
sumed to  be  usurped;  but  that  a  legitimate  authority  had 
been  previously  conferred,  or  subsequently  ratified."  This 
principle  has  been  applied  to  Spanish  titles,  and  was  prom- 
inently enunciated  in  the  cases  of  The  Uivited  States  v.  Arre- 
dando  (6  Peters,  729) ;  The  UmUd  States  v.  Clarke  (8  Peters, 
436)  ;   and  in  Ddaasua  v.  TJie  United  States  (9  Peters,  136). 

The  reasons  which  grew  out  of  the  powers  of  the  Spanish 
monarch,  and  his  vicegerents  in  the  New  World,  which  called 
for  the  application  of  the  principle,  do  not  exist  in  regard  to 
the  territorial  or  departmental  governors  of  California ;  or  the 
relations  which  subsisted  between  them  and  the  government 
of  Mexico.  Their  power  to  grant  even  vacant  lands  was 
restricted,  and  could  be  legally  exercised  only  when  in  con- 
formity with  the  provisions  of  the  colonization  decree  of  1824, 
and  the  regulations  of  1828  (20  Howard,  64).  The  power  of 
a  territorial  governor  to  alienate  the  cattle  and  other  fruits  of 
the  labor,  belonging  to  the  neophytes  of  missions,  is  not 
matter  of  presumption,  particularly  in  a  case  like  the  present, 
where  the  circumstances  under  which  it  was  exercised  demand 
careful  scrutiny  into  the  existence  of  such  authority. 

"We  now  turn  to  the  second  source  of  power  to  which  Pio 
Pico  refers  in  his  grant  (the  decree  of  13th  April,  1846),  in 


488  CIRCUIT    COURT    OF    THE    imiTKD    STATES 

D«n  V.  Hill  H  al. 

conformity  with  which  he  states  in  the  grant,  he  had  resolved 
to  make  a  genuine  and  effectual  sale  to  Richard  S.  Den,  of  the 
Mission  of  Santa  Barbara,  with  aU  its  property,  tenements, 
stock,  and  lands.  Now,  no  such  decree  has  been  proved  even 
to  have  been  in  existence.  It  is  urged  that  the  date  of  the 
13th  April  was  a  mistake,  and  that  the  decree  intended  to  be 
referred  to,  was  that  of  3d  April,  1846,  inserted  under  that 
date  in  Rockwell,  475.  Suppose  that  such  inference  is  correct, 
an  inspection  of  that  decree  as  set  forth  by  Rockwell,  shows 
no  warrant  for  the  action  of  Pio  Pico.  That  decree  on  its 
face  shows  it  could  not  have  been  the  source  of  any  power  in 
relation  to  the  Mission  of  Santa  Barbara.  By  its  first  article, 
it  is  clear  that  this  mission  was  not  intended  to  be  included. 
For  the  purpose  of  saving  from  ruin  certain  missions  which 
could  not  find  tenants  who  would  lease  them  under  the  pre- 
vious efibrts  made  by  the  government,  and  were,  therefore, 
falling  into  decay  and  ruin,  it  was  decided  that  the  depart- 
mental government  should  act  in  the  manner  which  may 
appear  best,  &c.  The  Mission  of  Santa  Barbara  was,  there- 
fore, excluded ;  for  it  is  ascertained  from  the  testimony,  it  had 
been  rented  previously  to  the  defendants,  in  conformity  with 
the  decree  of  28th  May,  and  the  regulations  of  28th  October, 
1845,  and  they  were  in  possession  of  the  mission  at  the  time. 

By  the  article  3,  the  decree  provides,  should  government, 
by  virtue  of  this  authority,  find  that  in  otder  to  prevent  the 
total  ruin  which  threatens  said  missions,  it  wiU  be  necessaiy 
to  sell  them  to  private  persons,  this  shall  be  done  at  public 
auction,  the  customary  notice  being  previously  given.  Article 
4,  provides  that  in  case  of  sale,  if  after  the  debts  be  paid,  any 
surplus  should  remain,  this  shaU  be  divided  among  the  Indians 
of  the  premises  sold,  government  taking  care  to  make  the 
most  just  distribution  possible. 
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This  legislation  exhibits  the  same  spirit  which  always  regu- 
lated the  Mexican  legislation  toward  the  Indian  convert.  The 
titles  to  the  lands  where  the  missions  were- located,  were  never 
deemed  out  of  the  government ;  but  that  the  government,  in 
relation  to  the  personal  property  of  the  Indians,  acquired  by 
their  labor  and  production,  acted  towards  it  as  curators  and 
guardians,  there  can  be  little  doubt. 

■  When,  then,  Pio  Pico  referred  to  the  decree  of  13th  April, 
1846,  if  he  intended  to  aUude  to  the  decree  set  forth  by  Eock- 
well,  and  stated  he  was  acting  in  conformity  with  it,  he  simply 
stated  that  which  is  disproved. 

The  court  considers  it  needless  to  refer  in  detail  to  the 
Montesdioca  document,  to  the  proceedings  of  the  departmental 
assembly  of  15th  April,  and  13th  of  May,  1846,  or  any  other 
documents,  to  show  that  the  grant  was  made  without  autho- 
rity, but  in  contravention  of  the  orders  of  the  supreme  govern- 
ment. 

Judge  Hoffman,  in  the  District  Court  of  the  United  States, 
sitting  as  a  land  court,  under  the  act  of  3d  of  March,  1851 
(Brightley's  Dig.  Ill),  in  the  case  of  the  "  Orcha/rd  of  Santa 
Cla/ra^'*  has  referred  in  detail  to  some  of  the  decrees  and  orders. 
His  opinion  has  been  published,  and  is  easy  of  access.  The 
conclusion  to  which  the  judge  came  was,  "  that  admitting  the 
governor's  right  to  grant  the  vacant  lands  of  the  missions,  or 
even  to  sell  them,  as  to  which  latter  I  express  no  opinion,  it  is 
nevertheless  clear  that  he  had  no  authority  either  to  grant  or 
sell  the  vineyards,  orchards,  &c. ;  which  on  the  petition  of  the 
bishop,  had  been  recognized  by  the  president  as  belonging  to 
the  Fathers,  which  had  been  restored  to  them  by  Micheltinevo, 
and  the  sale  of  which,  under  the  assembly  decree  of  May  28th, 
1846.  the  supreme  government  had  promptly  interposed  to 
prevent."    This  is  the  conclusion  to  which  the  court  came,  on 
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the  general  power  of  the  governor  to  sell  personal  property  of 
the  missions. 

In  a  case,  where  the  sale  was  private  and  to  private  indi- 
viduals; where  the  evidence  of  it  professes  to  have  been 
entered  on  the  records,  where  no  entry  on  record  of  the  grant 
is  produced,  and  its  non-production  not  accounted  for ;  where 
the  existence  of  the  grant  for  SQpae  time  after  its  alleged  exe- 
cution was  unknown ;  where  the  party  had,  by  his  act  and 
speech,  disaffirmed  having  any  interest  in  the  property ;  where 
a  portion  of  the  same  land  alleged  to  have  been  granted  to  the 
present  plaintiff,  was  granted  by  the  same  grantor,  with  full 
knowledge  that  it  composed  a  portion  of  the  mission  of  Santa 
Barbara,  within  twenty  days  after  the  time  the  grant  to 
the  plaintiff  is  alleged  to  have  been  made ;  where  the 
grant  was  made  at  a  time,  and  under  circumstances  which 
require  careful  scrutiny,  to  ascertain  the  authority  of  the 
grantor  and  the  "  bona  fide%  "  of  its  exercise ;  and  in  view  of 
the  authorities  hereinbefore  referred  to,  as  reported  in  Rock- 
well,— ^the  court  cannot  consider  the  authority  of  Pio  Pico  to 
make  the  grant,  under  which  plaintiff  claims  title,  as  having 
been  established. 

The  court,  therefore,  acting  as  a  jury,  find  a  verdict  m 
favor  of  the  defendants. 

Jcmiea  McDougal  and  Isaac  Hwrt/ma/n,^  for  plaintiffs. 
Thompson^  Irving  cfe  Pate^  and  Eugene  HeSy  for  defend- 
ants. 
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PALMEE  V.  ANDREWS. 
CvrcwU  Cowrt^   TJ.  S.y  Jwrmwry  Term^  1859. 

Tbsrb  vere  three  modes  of  taking  a  case  out  of  the  statute  of  limitations,  prior 
to  the  passing  of  the  act  of  9  Geo.  IV.  c  14  (Lord  Tenterden's  Act). 

1.  Acknowledgment  by  words  only. 

2.  A  promise  by  words  only. 

8.  Part  payment  of  principal  or  interest. 
That  statute  substituted  for  acknowledgments  and  promises  by  words  only,  a 

« 

writing  embodying  the  same,  and  signed  by  the  party  to  be  charged,  leaving 
part  payment  as  it  was  before  the  act 
The  statute  of  limitations  of  this  State  must  receiye  a  similar  construction. 


This  action  was  brought  on  a  promissory  note ;  the  statute  of 
limitations  was  pleaded,  and  to  this  a  part  payment  before  the 
maturity  of  the  note,  was  replied. 

Hddy  that  the  repUeation  was  good. 

A  jury  was  waived  in  this  case  and  the  cause  submitted  on 
the  pleadings  to  the  court. 

MoAluster,  J. — ^The  grounds  of  the  defense  as  stated  in 
the  brief  of  defendant's  coimsel  are,  that  the  part  payment  set 
up  by  plaintiff  is  insufficient  to  take  the  case  out  of  the  statute 
of  limitations,  which  has  been  pleaded ;  and  secondly,  that 
the  note  sued  on  is  not  a  promissory  note.  To  sustain  the 
position  that  part  payment  in  this  State  is  insufficient  to  take 
the  case  out  of  the  statute  of  limitations  under  the  law  of  this 
State,  reference  is  made  to  the  case  of  Fa/irb<mJc8  v.  Dcmson 
(9  Cal.  89). 
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To  support  the  proposition  that  the  note  sued  on  is  not  a 
promissory  note,  the  case  of  Garwood  v.  Simpson  {S  Cal.  101) 
is  relied  on. 

The  court  will  consider  these  objections  in  their  inverse 
order. 

1.  As  to  the  character  of  this  document,  the  objection  is, 
that  although  a  fixed  sum  is  mentioned,  inasmuch  as  it  is  to  be 
paid  with  "  current  rate  of  exchange,"  it  ceases  to  be  a  prom- 
issory note. 

It  seems  these  words  can  have  no  meaning  in  this  note,  for 
it  is  difficult  to  perceive  how  the  sum  fixed  can  be  rendered 
uncertain  by  them  in  a  note  executed  and  payable  in  the  same 
place. 

Upon  the  ground  of  authority,  too,  a  note  payable  for  a 
fixed  sum  with  interest  is  held  good  as  a  note  (Parson's  Mer. 
Law,  87.)  The  court  cannot  therefore  consider  the  note  sued 
on  in  this  case  as  void  as  a  promissory  note,  for  the  reason 
assigned.  In  the  case  of  Oa/rwood  v.  Simpson^  cited  by 
defendant's  counsel  in  support  of  his  proposition,  that  the 
note  sued  on  in  this  case  is  no  note,  the  instrument,  the  subject 
matter  of  controversy  in  that  case,  was  in  the  form  of  a  bill 
of  exchange.  No  certain  or  fixed  sum  was  named ;  uncertain 
as  it  was,  it  was  made  payable  out  of  a  particular  fund. 

The  second  ground  taken  is  attended  with  more  difficulty ; 
because  it  is  sustained  by  a  decision  of  the  Supreme  Court  of 
this  State.  In  the  case  of  Fairbanks  v.  Dawson  (9  Cal.  89), 
two  of  the  judges  (the  third  dissenting)  decided  that  under  the 
31st  section  of  the  statute  of  limitations  of  this  State,  a  part 
payment  made  before  a  contract  has  expired  by  limitation  is 
insufficient  to  take  the  case  out  of  the  statute.  The  decision 
of  the  Supreme  Court  of  this  State  is  entitled  to  the  greatest 
respect ;  but  where  the  decision  was  by  a  divided  court,  and 
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the  question  involved,  to  a  certain  extent,  a  commercial  one, 
this  court  does  not  feel  constrained  to  subject  its  views  of  the 
law  to  the  control  of  the  authority  absolutely,  but  will  look 
into  the  reason  of  the  case. 

The  learned  judges  admit,  in  alluding  to  the  statute  of  9 
Geo.  IV.  c.  14  (Lord  Tenterden's  act),  "  that  the  difference  in 
the  language  of  the  British  and  California  statutes  is  very 
slight,  while  their  substance  and  meaning  are  the  same.'' 

Although  such  is  the  fact,  the  court  put  a  very  different 
construction  upon  the  California  statute,  from  that  which  they 
were  willing  to  concede  to  the  British.  This  was  not  owing  to 
any  difference  in  the  language  of  those  portions  of  the  two 
acts  which  related  to  "  acknowledgments  and  promises,"  for  it 
is  admitted  that  the  substance  and  meaning  of  both  are  the 
same ;  but  the  court  placed  their  construction  upon  the  import 
of  the  words  in  relation  to  acknowledgments  and  promises  in 
the  California  statute,  upon  the  omission  of  the  legislature  to 
insert  in  it  the  clause  in  the  British  statute, '''that  nothing 
therein  contained  shall  alter  or  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever."  The  court  in  Fairha/nks  v.  Dawson^  say 
in  relation  to  this  clause, ''  It  is  clear  that  the  legislature  of 
this  State  intended  to  put  part  payment  on  the  same  footing 
with  acknowledgments." 

Upon  the  implied  intention  of  the  legislature  inferred  from 
their  omission  to  introduce  the  declaratory  clause  as  to  part 
payment,  which  was  in  the  British  statute,  the  court  put  a 
different  construction  upon  the  words  "  acknowledgments  and 
promises."  Now,  in  relation  to  the  construction  of  the 
language  in  the  California  statute,  it  seems  its  obvious 
meaning  is  so  clear,  it  is  unnecessary  to  resort  to  any  impli- 
cation. 


i94b  CIRCUIT    COURT    OF    THE    UNITED    STATES 


Palmer  v.  Andrews 


The  words  are,  "  No  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation  of  this  statute,  unleas  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby.'* 

This  language  is  taken  from  the  statutes  of  limitations 
which  prevailed  in  other  States.  Similar  words  are  used  in 
the  Massachusetts  act.  In  WiUdams  v.  Gridley  (9  Metcalf,  483) 
the  court  quotes  them,  and  the  words  are,  "  No  acknowledg- 
ment or  promise  shall  be  evidence  of  any  new  or  continuing 
contract  whereby  to  take  any  case  out  of  the  operation  of  the 
provisions  of  this  chapter,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  be 
made  or  contained  by  or  in  some  writing,  signed  by  the  party 
chargeable  thereby.^  And  they  say,  "  It  is  quite  obvious  that 
this  enactment  has  introduced  a  material  change  in  the  effect 
to  be  given  to  the  statute  of  limitation  of  personal  actions. 
It  has  prospectively  legislated  out  of  the  judicial  forwm,  those 
numerous  and  somewhat  perplexing  cases  of  alleged  new 
promises,  either  express  or  implied,  sustained  by  oral  admis- 
sions and  statements  by  the  party  sought  to  be  charged.  Thus 
far,  the  statute  is  plain  as  to  the  const/ruction  to  he  given 
to  it:' 

About  the  construction,  then,  of  that  portion  of  the  statute 
of  Massachusetts  which  relates  to  acknowledgments  and  prom- 
ises, and  which  is  similar  in  language  to  our  statute,  the 
Supreme  Court  of  Massachusetts  had  no  doubt.  The  construc- 
tion was,  in  its  opinion,  plain,  and  its  sole  object  was  to  do 
away  with  acknowledgments  and  promises  sustained  only  by 
oral  admissions.  The  Massachusetts  statute  contained  a  clause 
similar  to  that  in  the  British  statute ;  but  it  never  struck  tbe 
court  or  the  defendant's  counsel,  that  the  insertion  of  such  a 
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clause  varied  the  constraction  of  the  plain  import  of  the  lan- 
guage in  relation  to  oral  promises.  AU  that  the  defendant's 
counsel  suggested  in  relation  to  that  clause  was,  first,  that  evi- 
dence of  such  payment  can  be  only  shown  by  some  written 
acknowledgment;  second,  that  oral  admissions  of  the  party 
were  incompetent  to  prove  part  payment.  The  court  did  not 
suggest  that  the  clause  in  question  had  anything  to  do  with  the 
provision  as  to  oral  admissions,  but  regarded  the  clause  as 
leaving  the  part  payment  as  it  was  before  the  passage  of  the 
act,  and  the  fact  of  part  payment  having  been  made  might  be 
proved,  like  any  other  fact. 

To  the  same  effect  is  the  case  of  Sibley  v.  Lwrnhert  (30 
Maine,  253). 

An  examination  into  the  law  as  it  existed  at  the  time  of 
the  passing  of  our  statute,  and  of  the  mischief  the  new  act 
was  passed  to  remedy,  will  aid  in  the  proper  construction  of 
the  act. 

This  examination  has  been  made  by  the  present  chief  jus- 
tice of  England  in  the  case  of  Clea/ve  v.  Jones  (6  Exch.  673), 
in  commenting  upon  the  statute  9  Geo.  IV.  c.  14  (Lord  Tenter- 
den's  act),  the  language  of  which  is  ^*  the  same  in  substance 
and  meaning  "  with  that  of  the  Oalifomia  statute.  Anterior 
to  the  passing  of  that  statute,  according  to  the  construction  of 
the  21  Jac.  I.  c.  16,  three  modes  were  in  practice  to  take  a  case 
out  of  the  operation  of  that  statute ;  first,  an  acknowledgment 
by  words  only ;  second,  a  promise  by  words  only ;  third,  part 
payment  of  principal  or  interest. 

The  two  former  modes  were  verbal  acknowledgments  and 
declarations.  The  statute  requires  them  to  be  in  writing,  and 
to  be  signed  by  the  party  charged  ;  but  it  leaves  out,  by  not 
including,  part  payment.  True,  it  does  not,  by  express  enact- 
ment, except  part  payment,  as  did  the  British  statute ;  but  the 
maxim  expressio  univs  est  exclimo  altervus^  applies.     Where 
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the  legislature  have  expressly  spoken  upon  two  of  three  modes 
of  takmg  a  case  out  of  the  statute,  which  were  weU  known  to 
commercial  law,  and  are  silent  as  to  the  third,  the  fair  infer- 
ence is,  that  they  intended  to  leave  it  as  it  was. 

Lord  Campbell,  in  the  case  cited  from  the  Exchequer,  con- 
siders part  payment  an  acknowledgment  by  conduct.  Now, 
whether  we  consult  the  ordinary  meaning  of  the  words  ac- 
knowledgment or  promise,  or  their  lexicographical  meaning, 
they  indicate  not  the  conduct  but  the  verbal  acts  of  men.  The 
words  in  our  act  are,  acknowledgment  or  promise.  The  two 
words,  therefore,  indicate  the  intention  to  refer  to  the  same 
character  of  transaction,  founded  alike  on  parol.  It  is  reasona- 
ble to  suppose  that  a  totally  different  meaning  was  not  intended 
to  be  annexed  to  the  words  thus  copulated. 

But  to  guard  against  all  danger  of  such  constvuction  being 
put  upon  them,  the  British  statute  expressly  inserted  the  clause 
as  to  part  payment.  The  omission  to  take  in  the  California 
statute  the  same  precaution,  is  not  a  sufficient  warrant  for  this 
court  to  extend,  by  judicial  construction,  the  legislation  of  the 
State  by  implication  to  a  different  mode  of  taking  a  case  out  of 
the  statute  of  limitations,  upon  the  ground  that,  by  omitting 
expressly  to  except  it,  their  intention  was  to  repeal  it  by  the 
use  of  the  words  (acknowledgment  and  promise)  which,  as  we 
have  seen  upon  the  highest  judicial  authority  in  England,  from 
the  time  of  21  Jac.  I.,  had  always  attached  to  them  the  mean- 
ing of  being  founded  on  words  only. 

In  the  view  entertained  by  the  court,  judgment  must  be 
entered  in  favor  of  the  plaintiff.  Such  an  one  will  be  drafted 
by  the  attorney  for  plaiatiff,  and  submitted  for  approval  and 
signature  to  the  judge. 

J,  B,  Townaend,  for  plaintiff. 
Love  <&  WcUsofiy  for  defendants. 
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Tbx  fact  that  the  note  is  barred  by  the  statute  of  limitatioiis,  and  no  action  at 
law  can  be  maintained  upon  it,  does  not  estop  the  holder  of  a  mortgage  from 
prosecuting  his  lien  upon  the  mortgaged  premises  in  a  court  of  equity. 

The  statute  of  limitations  bars  the  remedy  on  the  note,  but  does  not  extinguish 
the  debt. 


The  bill  is  filed  in  this  case  to  foreclose  a  mortgage. 

A  demurrer  is  made  to  it,  and  the  ground  assigned  is,  that  it 
appears  hj  the  bill  that  the  mortgage  sought  to  be  foreclosed 
was  given  to  secure  the  payment  of  a  promissory  note  made 
and  executed  by  defendant  more  than  four  years  before  the 
filing  of  the  bill,  and  because  it  does  not  appear  from  said  bill, 
that  defendant  within  said  four  years  promised  in  writing  to 
pay  the  said  debt  or  any  part  thereof. 

McAllister,  J. — ^The  question  arising  out  of  these  plead- 
ings is,  whether  the  fact  that  the  promissory  note  cannot  be 
sued  on  (by  reason  of  being  barred  by  the  statute  of  limita- 
tions), estops  complainant  from  enforcing  in  a  court  of  equity 
his  lien  on  the  mortgaged  property. 

In  the  case  of  Fairbcmka  v.  Dawson    (9  Cal.  89),  the 

Supreme  Court  of  this  State  have  said,  speaking  of  the  English 

statute  of  limitations  and  that  of  this  State,  that  there  may 
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be  a  little  difference  in  their  language,  bnt  "  their  substance 
and  meaning  are  the  same."  In  the  English  statute  the  lan- 
guage is  ^'  no  action  shall  be  maintained,  &c."  That  of  the 
California  statute  is,  ''no  action  shall  be  commenced,"  &c. 
Both  statutes  alike  bar  the  remedy,  neither  renders  void  or 
extinguishes  the  debt,  or  cause  of  action. 

Two  early  cases  in  England,  that  of  Draper  y.  OloMop  (1 
Lord  Sajmond,  153),  and  an  Anon,  case  in'  Salkeld,  278, 
decided  that  the  statute  of  limitations  destroyed  the  debty  as 
well  as  the  remedy ;  but  Pa/reons^  in  a  note  to  his  treatise  on 
Contracts,  says  of  those  two  cases, ''  These  decisions  have  now 
no  authority ;"  and  he  refers  to  several  more  recent  authorities, 
beginning  with  Lord  Mansfield,  He  further  says  in  his 
treatise  on  Mercantile  Law.  (250.)  "  It  is  important  to  remem- 
ber that  the  statute  of  limitations  does  not  avoid  or  cancel  the 
debt ;  but  only  provides  that  no  action  shall  be  maintained 
upon  it,  after  a  given  time."  "  But  it  does  not  follow,  that  no 
right  can  be  sustained  by  the  debt,  although  the  debt  cannot 
be  sued.  Thus,  if  one  who  holds  a  common  note  of  hand  on 
which  there  is  a  mortgage  or  pledge  of  real  or  personal  prop- 
erty, without  valid  excuse  neglects  to  sue  the  note  for  more 
than  six  years,  he  can  never  bring  an  action  upon  it ;  but  his 
pledge  or  mortgage  is  as  valid  and  effectual  as  it  was  before, 
and  as  far  as  it  goes,  his  debt  is  secure ;  and  for  the  purpose  of 
realizing  this  security,  by  foreclosing  a  mortgage  for  instance, 
he  may  use  whatever  process  is  necessary  on  the  note  itself." 

With  a  single  exception,  I  can  find  no  case,  unless  decided 
under*  a  statute,  which  sustains  the  proposition  that  the  depri- 
vation of  a  right  to  sue  on  a  promissory  note  to  recover  its 
contents,  annuls  the  right  of  the  holder  of  that  note,  if  he  also 
holds  a  mortgage  in  which  the  title  to  real  estate  was  conveyed 
to  him  as  security,  to  enforce  his  lien  on  that  property  in  a 
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court  of  equity.  The  solitary  ease  to  which  allusion  has  been 
made  as  the  only  one  which  is  direct  upon  the  point  which  has 
come  to  the  notice  of  this  court  and  sustains  an  adverse 
doctrine,  is  that  of  Duty  v.  Orahcmi  (12  Texas,  427). 

The  policy  of  the  State  of  Texas,  which  seems  to  control 
the  judiciary  of  that  State,  is  apparent  by  reference  to  the  case 
of  T?ie  Umon  BwnJc  of  Zouisiana  v.  Stafford  (12  Howard, 
840).  In  this  last  case  the  Supreme  Court  say,  "However 
much  it  may  be  the  policy  of  Texas  (as  it  is  alleged  in  the  case 
of  Love  V.  Dock^  and  Snodley  v.  Cage^  lately  decided  in  the 
Supreme  Court  of  that  State)  to  give  a  liberal  construction  to 
their  statute  of  limitations,  in  favor  of  debtors,  for  the  purpose 
of  encouraging  immigration,  it  is  abundantly  apparent  that  these 
sections  (of  the  limitation  law)  can  have  no  applicatioti  to  a 
bill  in  equity  to  enforce  the  sale  of  mortgaged  property, 
whether  the  slaves  in  question  be  considered  either  as  person- 
alty or  realty." 

The  principle  enunciated  in  that  case  (12  Howard,  328)  is, 
that  the  Texas  statute  of  limitations  of  actions  upon  contracts, 
or  for  the  detention  of  personal  property,  have  no  application 
to  a  bill  in  equity,  to  foreclose  a  mortgage.  £quity  does  not 
aUow  the  mortgagor  to  set  up  his  possession  as  adverse  to  the 
mortgagee.  ' 

"  In  cases  [say  the  court]  of  concurrent  jurisdiction,  courts  of 
equity  are  said  to  act  in  obedience  to  the  statute  of  limitations, 
and  in  other  cases  to  act  upon  the  analogy  of  the  limitations  of 
law.  A  bill  to  foreclose  a  mortgage  and  enforce  the  sale  of 
mortgaged  property,  has  no  analogy  to  an  action  of  trover^ 
detimbe^  or  trespass.  The  claim  of  the  mortgage  is  a  ^^ju8  ad 
rem^  not  a^w  m  r^."  He  does  not  claim  as  oWner  of  the  prop- 
^  erty.  The  possession  of  the  mortgagor  is  not  adverse  but 
under  the  mortgagee." 
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JBughes  t.  Edwards  (9  Wheaton,  489),  was  a  case  on  the 
equity  side  of  the  court,  in  which  a  decree  of  foreclosure  of 
mortgage  was  rendered.  That  the  legal  cause  of  action  in 
that  case  had  been  barred  by  the  statute  of  limitations,  is  infer- 
able from  the  obserrations  of  Washington,  J.,  who  deliyered 
the  opinion  of  the  court.  He  sajs,  ^^  But  the  use  he  (the  appel- 
lant's counsel)  endeavors  to  make  of  the  objection,  was  to  turn 
the  complainants  out  of  a  court  of  equity,  and  leave  them  to 
their  legal  remedy  by  ejectment  to  recover  the  possession  of 
the  granted  premises,  in  which,  it  was  supposed,  they  might 
be  successfully  encountered  by  the  statute  of  limitations."  {Ibid. 
494.)  And  it  is  proper  to  observe,  that  in  the  case  at  bar,  the 
complainants,  if  left  to  their  remedy  at  law,  would  be  utterly 
remediless ;  for,  by  a  statute  of  this  State,  no  action  of  eject- 
ment can  be  brought  for  the  recovery  of  premises  conveyed  by 
mortgage.  But  the  Supreme  Court  of  the  United  States  in 
above  case  did  not  turn  the  complainants  out  of  court,  and  in 
relation  to  the  question  of  time  say, 

^^  Whether  the  defendant  could  avail  himself  (in  the  former 
case  in  the  action  at  law)  of  the  act  of  limitations,  whilst  the 
equitable  remedy  of  the  plaintiff  is  subsisting,  is  a  question 
which  need  not  be  decided  in  the  present  case,  as  the  parties 
are  now  before  a  court  of  equity.  The  effect  which  length  of 
time  may  have  upon  the  plaintiff's  rights  in  that  court,  wiU  be 
considered  under  another  head."    (Ihid,  494.) 

It  is  manifest,  then,  from  the  two  decisions  of  the  Supreme 
Court  to  which  reference  has  been  made,  that  the  statute  of 
limitations  of  this  State  does  not  apply  to  this  case,  and  that 
considerations  in  regard  to  the  extent  to  which  the  rights  of 
complainants  are  affected  by  the  efflux  of  time  are  to  be  con- 
sidered by  those  rules  which  control  a  court  of  chancery,  apart 
from  any  estoppel  supposed  to  arise  out  of  the  fact  that  a  com- 


FOR    THE    DISTRICTS    OF    CALIFORNIA.  601 

Sparks  ei  al,  v.  Pico. 

mon-law  remedy  by  action  on  the  note  has  been  barred  by  the 
statute  of  limitatione. 

And  here  this  case  might  be  left ;  but  the  principle  asserted 
by  the  demurrer  in  this  case — that  a  mortgagee  is  remediless 
on  his  mortgage,  because  his  remedy  on  the  note  it  was  given 
to  secure  had  been  barred  by  the  statute  of  limitations — ^is  of 
so  great  practical  importance,  that  a  more  minute  considera- 
tion of  the  authorities  is  not  inappropriate. 

In  the  caee  of  ElJdns  v.  Edwa/rds  (8  Greo.,  825),  it  is  ex- 
pressly decided,  that  where  a  mortgage  is  given  to  secure  a 
note,  and  the  remedy  on  the  latter  is  barred  by  the  statute  of 
limitations,  and  the  debt  is  unpaid,  the  creditor  may  avail 
of  his  lien,  and  foreclose  his  mortgage.  And  the  court  gives 
as  the  reason  for  his  ability  to  do  so,  that  he  (the  creditor)  stip- 
ulated by  contract  for  two  remedies  against  his  debtor  to 
enforce  the  collection  of  his  demands.  These  two  remedies  are 
totally  distinct :  the  one  by  an  action  at  law  on  the  note,  one  of 
the  written  evidences  of  his  debt ;  the  other,  by  a  bill  in  equity 
to  procure  a  sale  of  the  mortgaged  property. 

In  Eastman  v.  Foster  (8  Mete.  19),  it  is  decided,  that  a 
mortgage  to  indemnify  the  mortgagee  for  his  liability  as 
surety  upon  a  note  of  the  mortgagor,  creates  a  trust  and 
equitable  lien  for  the  holder  of  the  note,  subject  to  which  the 
mortgagee  holds  the  land,  though  the  note  be  barred  by  the 
statute  of  limitations,  &c. 

The  same  principle  is  affirmed  in  CrainT,  Paine  (4  Cushing, 
483).  The  court  say,  "  It  was  argued  by  defendant's  counsel, 
that  the  note  has  been  barred  by  the  statute  of  limitations ; 
but  this  clearly  cannot  defeat  the  plain tiflf's  title  to  the  mort- 
gage property,  so  as  to  bar  the  present  action." 

In  Joy  V.  Adams  (26  Maine,  330)  it  is  said,  "  A  mortgage 
security  has  not  been  deemed  to  be  within  any  branch  of  the 
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statute  of  limitations.  He  (the  mortgagor)  who  would  avoid  such 
security,  must  show  payment."  He  has  not  been  allowed 
to  defeat  the  right  of  the  mortgagee,  by  showing  that  the  per- 
sonal security,  to  which  the  mortgage  security  is  collateral,  has 
become  barred  by  the  statute  of  limitations. 

A  similar  doctrine  is  affirmed  in  the  case  of  Thayer  y.  Mann 
(19  Pick.  635).  The  foregoing  are  the  views  of  the  text-wri- 
ter, Parsons,  in  his  Treatises  on  Contracts  and  Mercantile  Law, 
the  several  English  decisions  referred  to  in  his  note,  five  Amer- 
ican State  decisions,  and  two  cases  from  the  Supreme  Court  of 
the  United  States.  Opposed  to  this  n3.ass  of  authority,  is  the 
solitary  case  of  Dutj/  v.  Cfraham  (12  Texas,  427).  After  set- 
tling, satisfactorily  to  itself,  that  a  mortgage  is  mere  security 
for  a  debt;  that  the  mortgagor  remains  the  owner  of  the  land, 
entitled  to  the  possession  of  it,  and  the  mortgagee  cannot  main- 
tain trespass  to  try  title  to  it, — the  inference  is  drawn  by  the 
court,  contrary  to  all  the  foregoing  authorities,  that  where  the 
note,  secured  by  a  mortgage,  is  barred  by  the  statute  of  limita- 
tions, the  effect  of  the  statute  is  not  only  to  prevent  a  recovery 
on  the  note,  but  destroys  the  original  debt,  and  all  additional 
evidences  in  the  possession  of  the  creditor ;  and  this  all  the 
result  of  implication. 

Let  us  look  to  the  reason  of  this,  so  far  as  this  case  is  con- 
cerned. When  the  creditor  advanced  his  money,  he  entered 
into  two  contracts.  By  one,  he  took  the  personal  pledge  of  the 
borrower.  Not  content  with  this,  he  required  and  the  borrower 
agreed,  the  one  to  receive  and  the  other  to  deliver,  a  solemn, 
written  instrument,  under  seal,  in  which  the  borrower  acknowl- 
edges the  execution  and  delivery  of  his  written  promissory 
note,  and  at  that  time  that  he  is  justly  indebted  to  the  com- 
plainant in  the  sum  of  two  thousand  dollars.  The  condition 
annexed  to  this  document  is,  that  if  defendant  shall  jpay,  or 
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shall  canee  to  hej>aidy  the  sum  of  two  thousand  dollars,  with 
all  interest  due,  according  to  the  tenor  of  a  promissory  note, 
specially  referred  to,  the  mortgage  should  be  void  ;  otherwise 
to  remain  in  fall  force  and  eflFect.  No  portion  of  the  two  thou- 
sand dollars  has  been  paid,  and  the  mortgage  is  still  in  force 
by  ita  very  temu.. 

In  Thayer  v.  Mann  (19  Pick.  585,  53Y),  the  court  say,  "  A 
reference  to  the  condition  contained  in  the  mortgage  shows,  that 
it  is  to  be  and  remain  in  full  force,  until  the  debt  shall  be  paid. 

'^  The  debt  remains,  although  the  statute  may  discharge  the 
remedy  on  the  note."  (2  Hilliard  on  Mortgages,  25.)  The 
debt  is  the  money  due.  If  the  only  evidence  of  its  existence  is 
a  promissory  note,  and  that  is  barred  by  the  statute  of  limita- 
tions, the  plaintiff  is  remediless.  But  if  he  has  secured  a  lien 
on  property  as  security,  and  additional  evidence  of  the  debt, 
he  has  the  right  to  make  it  available  by  a  resort  to  equity. 
If,  pursuing  that  course,  the  absence  of  the  note  unaccounted 
for,  or  other  circumstances,  raise  the  presumption  of  payment 
of  the  debt,  he  must  necessarily  fail.  In  this  case,  the  non- 
payment of  any  part  of  the  debt  is  an  admitted  fact.  When- 
ever the  complainant  shall  attempt  to  invoke  a  remedy  of 
which  he  is  deprived  by  the  statute  of  limitations,  he  will  be 
encountered  by  that  act ;  and  the  question  will  then  arise,  in 
the  language  of  the  court  in  the  case  of  Sughes  v.  Ed/wa/rds 
(9  Wheaton,  494),  "  Whether  the  defendant  could  avail  himself 
of  the  act  of  limitations,  whilst  the  equitable  remedy  of  the 
plaintiff  is  subsisting }"  This  question  need  not  be  decided  in 
this  case,  as  the  parties  are  now  before  a  court  of  equity. 

But  there  is  a  fatal  defect  in  the  form  of  the  demv/rrer  in 
this  case,  which  avoids  it,  independently  of  all  other  objections. 
The  ground  assigned  for  the  demurrer  is,  that  it  appears  from 
the  bill  that  the  promissory  note  to  secure  which  the  mortgage 
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was  given,  was  made  and  executed  by  the  defendant,  more  than 
four  years  before  the  filing  of  the  bilL 

The  statute  of  limitations  does  not  ran  £rom  the  date  of  the 
note,  but  from  the  time  the  cause  of  action  accrued. 

But,  as  an  argument  was  had  on  all  the  questions  inyolved, 
and  the  court  would  have  permitted  an  amendment  of  the 
demurrer,  a  decision  upon  the  whole  case  has  been  made. 

An  order,  overruling  the  demurrer,  must  be  entered. 

J.  B.  Hwrtj  for  complainant. 

Oregory  Yale  and  A.  C.  Ca/m^fibeU^  for  defendant. 
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WEST  V.  STEAMER  «  UNCLE  SAM." 
Circuit  Courts  U.  S.^Jcmaary  Term^  1859. 

Wbxrs  a  party  creates  a  duty  or  charge  agaiost  himself  by  express  contract,  he 
is  bonnd  to  make  it  good,  notwithstanding  any  accideot  Uiroagh  necessity, 
as  he  may  have  provided  against  saoh  in  the  contract 

The  pleadings  in  a  court  of  admiralty  are  more  simple  and  less  technical  than 
in  a  court  of  common  law. 

There  are  no  technical  variances  or  departures  in  pleadings  in  admiralty. 


This  is  an  appeal  from  the  action  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  the  State  of 
California,  where  a  decree  was  rendered  in  fayor  of  the  libel- 
ant for  the  snm  of  $800. 

McAllister,  J. — ^The  libel  was  exhibited  to  recover  dam- 
ages for  the  breach  of  a  passenger  contract  which  had  been 
entered  into  for  the  transportation  of  the  libelant  and  his  wife 
from  San  Francisco  to  New  York  via  the  Nicaragua  route ;  and 
the  alleged  breach  consisted  in  not  carrying  them  to  Nic- 
aragua; but  transporting  them  against  their  consent  to  the 
Isthmus  of  Panama,  and  leaving  them  there  to  shift  for  them- 
selves, and  without  the  immediate  means  of  escape  therefrom. 

It  appears  that  after  leaving  San  Francisco  with  the  libel- 
ant and  his  wife,  and  other  passengers,  on  board,  about  five 
days  out,  the  "  TJncle  Sam "  was  boarded  by  an  agent  from 
the  owners,  and  after  communication  with  him,  the  master  of 
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the  "  Uncle  Sam  "  annoaneed  to  the  paBsengers  that  the  desti- 
nation of  the  vessel  was  changed  from  Nicaragua  to  Panama. 
The  fact  also  appeared,  that  the  steamer  which  was  to  have 
connected  with  the  "  Uncle  Sam "  at  "  San  Juan  del  Norte," 
and  have  taken  her  passengers  to  New  York,  had  been  with- 
drawn by  the  agents  of  her  owners ;  and  consequently  libel- 
ants would  have  been  unable,  even  if  they  had  reached  that 
place,  to  get  away  from  it. 

The  defense  set  up  for  the  breach  of  contract  is,  that  the 
Costa-Eica  army  was  in  possession  of  the  Nicaragua  route, 
and  that  any  attempt  by  the  passengers  to  cross  would  be 
hazardous. 

In  the  case  of  Sand  v.  Baynes  (4  Wharton,  204),  defend- 
ant received  for  carriage  certain  goods  from  Philadelphia  to 
Baltimore  via  Chesapeake  and  Delaware  Canal.  On  arriving 
at  the  mouth  of  the  canal,  the  master  was  informed  the  locks 
were  out  of  order,  and  that  he  could  not  be  allowed  to  pass 
through  the  canal.  He  then  went  down  to  sea,  and  proceeded 
to  sea,  intending  to  go  outside  to  Baltimore,  but  in  a  gale 
of  wind  struck  on  a  shoal,  and  the  ship,  with  the  cargo,  was 
totally  lost. 

The  following  remarks  are  made  by  the  Supreme  Court 
of  Pennsylvania,  in  that  case : — 

"  There  is  no  mistaking  the  intention  of  the  parties ;" 
"  the  route  through  the  canal  is  part  of  the  contract."  (There 
was  no  mistake  about  the  intention  of  the  parties  in  this  case, 
the  route  was  to  New  York  via  Nicaragua.)  But  it  is  said, 
said  the  court,  "  that  although  the  contract  was  to  carry  the 
goods  by  way  of  the  Chesapeake  and  Delaware  Canal,  yet 
that  the  deviation  from  the  prescribed  route  arose  from  ne- 
cessity. When  the  master  discovered  the  impediments  to  the 
prosecution  of  the  voyage,  through  the  route  called  for  in  the 
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contract,  Ub  dutj  was  plain ;  lie  had  one  of  two  courseB  to 
pnrsne, — to  remain  in  a  place  of  safety  until  the  obstmctionB 
were  remored ;  or  he  should  hare  returned  and  informed  the 
shippers  and  owners,  of  the  impracticability  of  proceeding 
through  the  canal.  But  suppose  the  contract  to  be  express,  to 
deliver  the  goods  in  a  prescribed  time  (or,  as  it  may  be  said  in 
this  case,  by  a  prescribed  route),  would  any  temporary  ob- 
struction, or  the  impossibility  of  complying  with  the  engage- 
ment, arising  from  the  condition  of  the  locks  or  any  other 
cause,  be  a  defense  to  a  suit  for  a  failure  to  perform  the  con- 
tract? 

"  When  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity ;  because 
he  might  have  provided  against  it  by  the  contract.  This  is 
founded  in  reason  and  authority." 

The  principles  enunciated  in  foregoing  case  of  Hwnd  v. 
BayneSy  are  applicable  to  the  one  at  bar. 

But,  there  are  other  facts  worthy  of  consideration.  The 
existence  of  hostilities  in  Nicaragua  had  been  known  in  San 
Francisco  for  some  time,  and  the  seizure  by  "  Walker  "  of  the 
property  of  the  company  was  known  at  San  Francisco  at  the  ' 
time  the  agents  of  the  company  dispatched  the  "  Uncle  Sam," 
entered  into  the  contract,  and  pocketed  the  money  of  the  libel- 
ant. When,  a  few  days  subsequently,  the  master  of  the 
"  Uncle  Sam  "  learned  that  the  steamer  that  should  have  Con- 
nected with  the  "  Uncle  Sam  "  at  San  Juan  del  Norte,  had 
been  withdrawn,  and  rendered  impracticable  the  fulfillment  of 
the  contract,'his  duty  was  to  have  instantly  retraced  his  course, 
and  brought  his  passengers  back  to  San  Francisco.  This  he 
did  not  do,  but  consulting  the  wishes  or  what  he  conceived  to 
be  the  interest  of  his  owner,  and  treating  his  passengers  as  so 
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much  live  cattle,  he  carried  them  to  "  Panama  "  and  left  them 
on  the  Isthmus  to  shift  for  themselves. 

Had  they  been  a  drove  of  cattle,  or  a  mass  of  merchandise, 
he  should  have  had  them  forwarded  at  the  expense  of  the 
owners  to  New  York. 

At  Aspinwall,  the  libelant  and  his  wife,  there  beiog  no 
steamer  for  New  York,  and  no  means  of  escape,  were  forced 
to  remain  seventeen  days.  A  forced  residence  in  a  place 
whose  pestilential  horrors  inflame  the  imagination  of  the  most 
phlegmatic,  whose  unhealthiness  is  almost  a  by-word,  and 
where  illness  almost  unto  death  visited  the  libelant,  and  sick- 
ness fell  upon  his  wife, — ^if  not  the  result,  certainly  aggravated 
by  the  position  in  which  they  were  placed  by  the  breach  of 
the  contract  by  the  master, — are  facts,  which  entitle  the 
libelant  to  compensation.  The  amount  of  it  was  fixed  by  the 
District  Court  at  $800. 

This  court  has  repeatedly  decided  that,  as  an  appellate 
tribunal,  it  does  not  interfere  with  the  decree  of  the  court 
below  on  the  ground  of  the  amount  of  damages,  unless  such 
decree  has  been  given  as  to  show  manifest  injustice.  It  can 
perceive  none  such  in  this  case. 

But  it  is  objected  that  no  special  damages  are  alleged  in 
the  libel,  and  that  >there  is  nothing  but  a  general  allegation, 
which  is  insufficient ;  that  such  allegation  would  not  be  sus- 
tained at  common  law ;  and  that  the  pleadings  in  an  admiralty 
court  and  in  a  common-law  court,  are  the  same. 

The  libel  alleges  that  the  libelant  and  his  wife  were  at 
Panama  taken  out  of  the  "  Uncle  Sam"  against  their  will ; 
carried  to  Aspinwall,  and  then  set  down,  without  food,  or  sus- 
tenance, or  accommodation  of  any  kind ;  where,  there  being 
no  means  of  leaving,  no  vessel  to  carry  them  away,  they  were 
detained  seventeen  days,  at  great  expense ;   and  from  want  of 


FOR    THE    DISTRICrrS    OP    CALIFORNIA.  509 

West  V.  Steamer  Uncle  Sam. 

accommodation,  and  the  well-known  sickly  character  of  the 
climate,  were  put  to  great  expense  from  sickness ;  and  that 
libelant  has  snstained,  as  he  believes,  damages  thereby  to  the 
amount  of  two  thousand  dollars.  Under  this  general  allega- 
tion, the  libelant  gave  evidence  of  the  facts  to  show  detention, 
illness,  &c. 

*  That  the  allegation  is  inartificial,  and  not  technically  drawn, 
may  be  admitted.  To  ascertain  its  sufficiency,  we  must  look 
to  the  character  of  the  breach  charged.  It  involved  personal 
wrongs,  constituting  both  mental  and  physical  sufferings, 
which  may  be  experienced  and  felt,  but  cannot  be  decimated 
into  dollars  and  cents.  One  may,  as  the  libelant  did  in  this 
case,  suffer  from  illness  aggravated  by  the  total  want  of 
accommodation  and  comforts,  and  the  sickliness  of  the 
wretched  place  in  which  he  was  placed,  and  where  he  was 
forced  to  remain  by  the  acts  of  another, — ^and  the  amount  of 
damage  can  only  be  inferred  from  his  detention  and  his  situa- 
ation  ;  which  facts  are  set  forth  in  the  libel. 

In  the  case  of  Wade  v.  Leroy  (20  Howard,  34),  a  common- 
law  case,  the  allegation  was  general,  and  there  was  no  special 
damage  alleged.  Objection  was  made  to  the  proof  of  special 
facts,  on  the  ground  that  the  declaration  contained  no  allega- 
tion of -special  damages ;  but  evidence  was  admitted  under  the 
general  allegation.  The  court  say,  "This  evidence  would 
certainly  assist  a  jury  to  determine  that  the  plaintiff  had  sus- 
tained an  injury  of  no  slight  character, — an  injury  to  his 
person ;  and  which  was  followed  by  expense,  suffering,  and 
loss  of  time,  which  had  for  him  a  pecimiary  value.  These 
were  the  direct  and  necessary  consequences  of  the  injury,  and 
sustained  strictly  and  almost  exclusively  as  an  effect  from 
it." 

That  was  a  common-law  case ;   and  the  allegation  of  dam- 
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ages  was  general,  and  mental  and  bodily  snffering  deemed 
suflScient  for  the  court  to  act  upon. 

In  Coppin  v.  BraUhoaite  (8  Jurist,  875),  cited  in  Angel 
on  Carriers,  edition  of  1851,  p.  508,  note,  ^^  A  declaration  in 
assumpsit,  to  carry  the  plaintiff  in  a  ship  to  a  certain  place 
alleged,  as  a  breach,  that  the  defendants  hj  their  agents, 
caused  him  to  disembark  at  an  intermediate  point;  ami 
the  disembarkation  to  be  conducted  in  a  scandalous,  dis- 
graceful, and  improper  manner,  whereby,  and  also  by  con* 
temptuous  usage  and  insulting  language  addressed  to  the 
plaintiff  by  the  said  agent,  in  effecting  said  disembarkation, 
the  plaintiff  sustained  damage. 

JXddj  1.  The  declaration  was  good,  on  motion  in  arrest  of 
judgment 

2.  That  the  judge  had  rightly  received  evidence  of  the  lan- 
guage of  the  captain  of  the  defendant's  ship,  in  putting  the 
plaintiff  ashore. 

8.  That  the  judge  had  rightly  directed  the  jury,  that  the 
defendants  were  responsible  for  any  injury  naturally  resulting 
from  the  acts  of  the  captain,  when  acting  as  their  servant ;  and 
that  the  plaintiff  was  entitled  to  a  fair  compensation  for  the 
injury  done  to  him  in  being  put  on  shore  at  the  intermediate 
place,  BO  far  as  injury  arose  from  the  act  of  the  captain  in  put- 
ting him  on  shore. 

In  neither  of  foregoing  cases  was  the  want  of  an  all^ation 
of  special  damages  held  to  be  fatal  to  the  declaration.  Both 
were  common-law  cases,  where  the  more  rigid  and  strict  rules  of 
that  system  of  pleading  obtain.  In  a  court  of  admiralty,  the 
question  as  to  the  sufficiency  of  pleadings  stands  on  a  different 
footing  from  what  it  does  in  a  court  of  common-law.  It  has 
been  earnestly  urged,  that  the  pleadings  in  courts  of  common- 
law  and  admiralty  are  the  same,  and  the  strictness  which  con- 
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trols  the  one  regulates  the  other.  This  would  be  strange,  if 
true,  considering  the  different  sources  from  which  the  common 
law  and  the  admiralty  have  arisen,  and  the  different  systems 
under  which  they  have  been  fostered.  It  would  be,  in  fact,  to 
say  there  was  no  difference  between  the  precise,  minute,  and 
logical  mind  of  a  special  pleader  of  Westminster,  and  the  ex- 
pansive and  capacious  intellect  of  a  Sir  William  Scott,  or  some 
other  great  advocate  of  admiralty  practice  and  law. 

In  the  case  of  Dwpowt  de  Nemov/r%  c&  .Co.  v.  Vance  et  al. 
(19  Howard,  162),  a  libel  was  filed  against  the  consignee  of  a 
vessel,  to  recover  the  contributory  share  of  the  salvage  due  from 
the  goods  which  the  master  had  voluntarily  delivered  to  the 
consignee  before  the  libel  was  filed ;  and  the  question  arose 
whether  the  court  could  admit  a  claim  for  general  average,  in 
an  action  founded  on  a  cause  of  affreightment  ?  In  that  case  it 
is  clear  that  the  promise  implied  by  law  in  one  case,  is  differ- 
ent from  the  promise  to  pay  on  the  face  of  the  bill.  The  causes 
of  action  were  different.  In  a  court  of  law  it  would  have  been 
difficult  to  have  given  judgment  for  a  cause  of  action  different 
from  that  alleged  in  the  declaration ;  but  in  that  case  the  court, 
considering  the  differences  between  the  causes  of  action  as  tech- 
nical, rendered  a  decree  in  favor  of  the  libelants.  Now,  they 
rested  their  power  to  do  so  on  the  difference  which  existed 
between  pleadings  in  courts  of  common  law  and  admiralty ; 
and  in  the  fact,  that  there  existed  in  the  latter  no  technical 
rules  of  variance  or  departure. 

After  stating  that  the  libelant  may  pray  {Ihid.  171)  gener- 
ally or  specially  for  the  relief  he  asks,  the  court  say,  "  Plead- 
ings in  admiralty  are  exceedingly  simple,  and  free  from  tech- 
nical requirements.  .  .  .  The  proofs  of  each  party  must 
correspond  substantially  with  his  allegations,  so  as  to  prevent 
surprise.    But  there  are  no  technical  rules  of  variance  or  de- 


612  CIRCUIT    COURT    OP    THE    UNITED    STATES 

West  V.  Steamer  Uncle  Smd. 

parture  in  pleading,  like  those  of  common  law ;  nor  is  the  conrt 
precluded  from  granting  the  relief  appropriate  to  the  case 
appearing  on  the  record,  and  prayed  for  in  the  libel,  because 
that  entire  case  is  not  distinctly  stated  in  the  libel." 

This  court'  cannot,  therefore,  consider  that  the  general  alle- 
gation in  the  libel  in  this  case  is  to  be  deemed  insufficient, 
which  in  such  a  case  would  be  good,  even  in  a  declaration  at 
common  law. 

In  a  libel  for  the  breach  of  a  passenger-contract,  consist- 
ing of  personal  wrongs,  by  way  of  detention,  loss  of  time, 
and  subjection  to  exposure  and  risk  in  a  place  designated  as 
fraught  with  danger  to  human  life,  I  cannot  consider  that 
special  damages  must  be  laid  in  analogy  to  a  common-law 
declaration ;  but  that  proof  under  such  general  allegation  may 
be  given  of  the  detention,  loss  of  time,  and  any  other  facts  to 
show  the  exposure  and  suffering  of  libelant  and  his  wife. 

A  decree  will  be  drafted  affirming  the  decree  of  the  court 
below,  and  handed  to  the  judge  for  signature. 

Thomas  C.  HwmhVy  and  H.  J.  WeUs^  for  libelant. 
Del09  Lake  a/nd  James  T.  Boyd^  for  respondent. 
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Circuit  Courts  U,  S.,  Jwauary  Term^  1859. 

Thb  legiBlatnres  of  the  States  may  paas  laws  which  go  to  the  remedy  on  past 
as  well  as  on  future  contracts,  provided  they  do  not  impair  their  obligation. 

An  alteration  by  law  of  a  remedy  to  such  extent  as  to  materially  affect  a  right 
vested  under  a  prior  contract,  is  unconstitutional.   - 


A  bill  was  exhibited  in  this  case  to  enforce  a  statutory  lien 
and  for  other  objects. 

The  defendant  filed  ^  plea  setting  forth  the  invalidity  of 
the  lien  sought  to  be  enforced. 

The  decision  on  the  plea  was  delivered  by — 

McAllister,  J. — ^To  the  bill  exhibited  in  this  case  a 
demurrer  was  filed ;  and  it  was  sustained  by  the  court  for 
want  of  proper  averments  to  give  jurisdiction,  with  liberty  to 
amend.  The  complainant  has  done  so ;  and  one  of  the  defend- 
ants, D.  K.  Newell,  has  filed  a  plea  w^hich  raises  an  issue  as  to 
the  validity  of  the  lien  to  enforce  which  is  one  of  the  objects 
of  the  bill. 

The  first  and  preliminary  objection  to  the  argument  of  this 
plea  is,  that  the  issue  now  raised  was  disposed  of  by  the 
decision  on  the  demurrer.  The  court  does  not  so  consider, 
as  its  action  on  it  was  limited  to  the  question  of  juris- 
diction. Again,  the  allegation  in  the  bill  was  general;  it 
was,  that  notice  of  the  lien  was  recorded  according  to  law. 
This  general  averment  on  the  argument  of  the  demurrer  was 

taken  as  true.    The  plea  now  filed  sets  forth  the  notice,  and 

88 
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specifies  wherein  the  alleged  invalidity  exists.  The  court 
cannot  consider  the  decision  on  the  demurrer  as  precluding 
the  defendant  from  setting  up  this  defense  in  form  of  a 
plea. 

The  grounds  on  which  it  rests  are, — 

1st.  That  by  the  act  of  12th  April,  1850  (Comp.  Laws,  808), 
no  lien  was  given  except  upon  buildings  and  wharves ;  and 
this  was  the  only  law  in  force  at  the  date  of  the  contract  with 
Gordon  &  Kenyon. 

The  bill  in  this  case  seeks  to  enforce  a  lien  upon  a  ccmal, 

2d.  That  the  act  of  17th  May,  1853  (Comp.  Laws,  811), 
was  passed  subsequent  to  the  date  of  the  contract,  and  after 
most  of  the  work  done  by  the  complainant  had  been  per- 
formed. This  act  was  prospective,  and  could  not  retro-act  so 
as  to  confer  a  lien  where  none  existed  at  the  date  of  the  con- 
tract. 

By  these  objections,  it  is  apparent  that  the  date  of  the 
contract  is  made  the  point  of  time  which  is  to  limit  the  opera- 
tion of  the  act,  and  beyond  which  it  could  create  no  right. 
The  conclusion  drawn  in  the  brief  of  defendants'  counsel  is, 
that  "  the  legislature  had  no  power  to  incorporate  a  new  ele- 
ment into  the  contract,  and  create  a  lien  on  a  canal  where 
none  existed  at  the  date  of  the  contract."  With  a  view  to 
sustain  the  theory  that  the  lien  affects  the  contract,  it  is  urged, 
that  the  labor  performed  and  materials  furnished  could  only 
have  been  done  and  furnished  under  a  contract.  This  is  true ; 
for  no  cause  of  action  can  arise  ex  contractu  that  is  not 
founded  on  contract ;  but  that  may  be  verbal,  in  writing,  or 
implied. 

The  case  of  ffoughton  v.  BlcJce  (5  Cal.  240),  cited  by  de- 
fendants, simply  affirms  the  principle  that  the  materials 
furnished  must  have  been  so  by  the  express  terms  of  the  con- 
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tract  A  reference  to  the  case  of  Bottomly  v.  Grace  Chv/rch 
adopted  and  relied  on  in  the  former  case,  ^11  show  that  all 
that  was  decided  is,  that  the  statute  never  contemplated  that  a 
person  should  have  the  right  of  following  the  materials  which 
he  had  sold  in  general  terms,  and  obtain  a  lien  upon  any 
building  to  which  the  materials  had  been  applied.  The 
materials  must  have  been  furnished  to  the  particular  building 
on  which  the  lien  was  to  be  enforced  by  the  terms  of  the 
contract  in  pursuance  of  which  it  was  constructed. 

With  a  view  to  ascertain  whether  the  lien  under  the  law 
which  creates  it  operates  upon  the  contract  in  this  case,  it  is 
necessary  to  examine  the  legislation  of  this  State  in  relation 
to  the  liens  of  mechanics  and  other  operatives. 

The  act  of  the  legislature  of  12th  April,  1850  (Comp.  Laws. 
808),  created  a  lien  on  buildings  and  wharves  in  favor  of  two 
classes  of  laborers. 

1st.  The  first  were  master  builders,  mechanics,  and  all  other 
persons  furnishing  labor  or  materials  by  contract  with  the 
owner  himself.  By  the  7th  section  of  this  act,  this  class,  to 
secure  their  lien  must  file  in  the  recorder's  office  of  the  county 
in  which  the  building  or  wharf  is  situated,  before  the  expira- 
tion of  sixty  days  from  the  completion  of  the;work  or  repairs, 
notice  of  his  intention  to  hold  a  lien  upon  the  property  declared 
by  the  act  liable  to  the  lien,  specifically  setting  forth  the 
amount  claimed.  It  is  also  provided,  that  suit  shall  be  brought 
to  enforce  the  same  within  one  year  after  the  work  is  done  or 
materials  furnished,  or  within  one  year  after  the  expiration  of 
any  credit  which  may  have  been  given;  but  no  lien  shall 
continue  for  a  longer  term  than  two  years  from  the  time  the 
work  is  completed,  or  the  materials  furnished,  by  any  agree- 
ment to  give  credit. 
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The  second  class  of  persons  in  favor  of  whom  a  lien  is 
created,  are  contractors,  journeymen,  &c.,  performing  labor  or 
furnishing  by  contract  with  the  masters  or  contractors,  and 
between  whom  and  the  owner  there  is  no  privity  of  contract. 
This  second  class  of  persons,  in  order  to  fix  their  lien  are  to 
pursue  the  course  prescribed  by  the  second,  third,  and  fourth 
sections  of  the  act.  By  these,  they  are  required,  first  to  look  to 
their  employer,  next  to  the  owner,  which  latter  is  only  liable  in 
cases  where  notices  have  been  served  upon  him  in  conformity 
with  the  statute.  No  period  of  notice  to  the  owner  by  this 
second  class  is  prescribed ;  and  the  construction  which  has  been 
placed  by  the  Supreme'Court  of  this  State  upon  this  portion  of 
the  statute  is,  that  it  intended  to  provide  for  the  first  class  an 
actual  lien  existingyr(W^  the  commencement  of  the  work  (in  this 
construction  this  court  coincides)  until  sixty  days  after  its  com- 
pletion,  leaving  the  second  class  their  remedy  by  notice  to  the 
owner ;  and  no  time  being  fixed  when  such  notice  shall  be 
given,  that  their  lien  attaches  only  upon  the  service  thereof — 
that  this  mode  of  proceeding  was  intended  to  prevent  litigation 
by  substituting  a  proceeding  in  the  nature  of  an  attachment ; 
and  they  put  this  class  of  cases  on  the  same  footing  as  ordinary 
attachments,  in  which  the  rule  '^  qui  prior  est  in  tempore  potior 
est  in  jure'*'*  obtains.    (Cahoon  v.  Zetjy,  6  Cal.  295.) 

The  next  act  of  the  legislature  of  this  State  upon  the  subject 
of  a  mechanics'  lien,  is  that  of  17th  May,  1853  (Comp.  LawB, 
811).  It  extends  the  lien  for  all  labor  done  and  materials 
furnished,  to  "bridges,  fiumes,  or  aqueducts  constructed  to 
create  hydraulic  power  or  for  mining  purposes ;  and  gives  such 
to  all  persons  performing  labor  or  furnishing  materials  for,  or 
employment  in,  the  construction  of  any  such  bridge,  &c.,  sub- 
jecting it  to  the  provisions  and  regulations  as  in  and  by  said 
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act  of  12th  April,  1850  (Comp  Laws,  811),  are  provided  for 
buildings  and  wharves. 

It  is  a  rule  in  the  interpretation  of  statutes,  that  all  in  "  paH 
mdteria^^^  must  be  construed  together.  A  fortiori^  such, 
should  be  the  rule  where,  as  in  this  case,  the  "  provisions  and 
reguldt/iona  of  the  previous  law  are  expressly  incorporated  into 
the  more  recent  statute. 

The  effect  in  such  case  is,  to  make  all  the  provisions  of  the 
old  law  part  and  parcel  of  the  new,  which  are  not  repugnant, 
and  which  form  portions  of  the  provisions  and  regulations 
which  regulate  the  lien. 

The  complainant  rests  his  claim  to  a  lien  under  the  act  of 
17th  May,  1853,  for  until  the  passing  of  that  act  no  lien  on  a 
canal  existed ;  but  to  sustain  his  claim  he  must  show  he  com- 
plied with  that  law,  and  if  he  does  so,  he  can  be  required  to  do 
no  more. 

It  is  true  that  the  legislature  of  this  State  on  the  27th 
April,  1855  (Pam.  Laws,  1855,  p.  156),  passed  an  act  repealing 
the  law  of  12th  April,  1850  ;  but  at  the  same  time  it  expressly 
enacts,  that  ^^  nothing  herein  contained  in  this  act  shall  be 
deemed  to  apply  to  or  affect  any  lien  heretofore  acquired,"  &c. 

By  this  latter  act  it  is  required  that  the  notice  of  lien  to  be 
given  shall  contain  a  correct  description  of  the  property  on 
which  the  lien  is  intended  to  be  enforced. 

The  act  of  12th  April,  1850^  required  a  description  of  the 
property  without  using  the  word  "  correct."  But  this  omis- 
sion in  the  older  act  can  give  rise  to  no  different  construction 
in  the  interpretation  of  the  two  statutes. 

When  the  previous  act  prescribed  a  description  of  the  prop- 
erty it  is  to  be  deemed  that  a  correct  one  was  as  much  required 
by  its  language  as  when  the  legislature  in  the  subsequent  law 
used  the  word,  correct.    It  is  only  important  to  construe  the 
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language  used  in  both  acts  with  a  view  to  enable  us  to  arrive 
at  the  true  intention  of  the  law.  To  this  comparison  we  will 
come  hereafter  when  the  objection  made  to  the  description  of 
property  given  in  this  case  in  the  notice  of  lien  is  to  be  con- 
sidered. 

Both  acts,  that  of  12th  April,  1850,  and  that  of  17th  May, 
1853,  annex  the  liens  created  by  them  to  no  contract ;  but  to 
labor  done  and  materials  furnished.  Whatever  the  nature  of 
the  contract,  the  character  of  the  lien  is  not  affected.  The  law 
does  not  alter  or  impair  the  obligation  of  any  contract,  the 
lien  is  founded  upon  the  labor  and  materials.  Going  upon 
the  idea,  that  "  the  laborer  is  worthy  of  his  hire,"  the  legisla- 
ture make  the  result  of  his  work  the  sole  meritorious  ground 
of  the  lien. 

If  the  act  operated  upon  the  contract  made  prior  to  the 
passing  of  it,  and  divested  a  vested  right,  it  would  be  obnoxious 
to  the  objection  made  to  it  on  the  ground  that  it  is  uncon- 
stitutional. 

To  sustain  that  proposition,  the  case  of  7%e  People  v.  Ths 
City  of  San  FranoUco  (4  Cal.  127),  has  been  cited. 

That  case  was  decided  on  two  grounds.  1st.  That  by  the 
terms  of  the  act  under  consideration  the  act  was  not  to  take 
effect  until  July  following,  and  consequently  was  by  its  saving 
clause  to  take  effect  infuturo. 

2d.  That  previous  to  the  passing  of  the  act,  the  right  had 
vested  in  the  party,  as  purchaser  from  the  sheriff,  to  receive  an 
absolute  deed  for  the  property  of  which  he  had  been  divested 
by  the  subsequent  law  giving  the  right  of  redemption. 

The  principle  decided  in  the  latter  proposition  is  embodied 
in  the  case  of  McCr<icJcen  v.  Hayward  (2  Howard,  608). 

The  act  under  consideration  does  not  attach  to  the  contract, 
it  goes  exclusively  to  the  remedy.    It  may  indirectly  affect 
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the  contract ;  but  it  does  not  impair  it,  nor  does  it  divest  a 
yested  interest  under  it.  Most  legislation  as  to  the  remedy, 
more  or  less  affects  the  contract ;  though  it  may  not  to  such 
extent  as  to  invalidate  the  law. 

In  McGrackenY.  JBa/yward^  above  cited,  the  Supreme  Court 
of  the  United  States  say,  "  It  is,  however,  not  to  be  understood 
that,  by  that  or  any  former  decision  of  this  court,  all  State  legis- 
lation on  existing  contracts  is  repugnant  to  the  constitution." 

As  legitimate  instances  of  the  exercise  of  this  power,  they 
allude  to  the  right  of  the  legislatures  of  the  States  to  pass 
recording  acts,  by  which  the  elder  grant  shall  be  postponed  to 
a  younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
time ;  and  the  power  is  the  same  whether  the  deed  is  dated 
before  or  after  the  passage  of  the  recording  act.  Though  the 
effect  of  such  a  law  is  to  render  the  prior  deed  fraudulent  and 
void  against  a  subsequent  purchaser,  it  is  not  a  law  impairing 
the  obligation  of  contracts.  The  power  to  limit  a  remedy  by 
barring  the  right  of  action,  being  remedial  legislation,  although 
it  affects  the  contract,  is  constitutional.    {Ibid.) 

In  Branson  v.  Kimie  (1  Howard,  816),  the  same  court 
say,  "  Undoubtedly  a  State  may  regulate  at  pleasure  the  modes 
of  proceeding  in  its  courts  in  relation  to  past  contracts  as  well 
as  future.  It  may  shorten  the  period  of  time  within  which 
claims  shall  be  barred  by  the  statute  of  limitations." 

Now,  each  of  foregoing  instances  in  which  it  is  admitted  the 
State  legislatures  have  a  right  to  legislate,  affect  the  contract  to 
as  great  extent  as  does  the  act  under  consideration,  which 
gives  to  a  party  to  a  contract  an  additional  remedy, — ^a  lien 
upon  his  work. 

In  the  case  of  JBronson  v.  JSinzie  (1  Howard,  316),  the 
court  further  say,  "And  although  a  new  remedy  may  be 
deemed  less  convenient  than  the  old  one,  and  may,  in  some 
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degree,  render  the  recovery  of  debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the  law  will  be  unconstitutional. 
Whatever  belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  State,  provided  the  alteration 
does  not  impair  the  obligation  of  the  contract." 

It  is  difficult  to  perceive,  how  an  act  which  giv^  an  addi- 
tional remedy  to  the  holder  of  a  contract  can  be  said  to  impair 
its  obligation. 

Of  what  vested  right  does  it  deprive  the  party?  The  obli- 
gation imposed  upon  him  by  its  terms,  was  to  pay  for  the 
work.  It  vested  in  him  no  right  not  to  pay.  Can  the  law 
which  from  motives  of  policy  gives  an  additional  remedy  and 
security,  be  said  to  divest  a  right  from  him  which  he  never 

possessed  ?    The  true  distinction  is,  that  what  belongs  to  the 

■ 

remedy^  if  it  does  not  impair  the  obligation  of  the  contract,  is 
within  the  legitimate  limits  of  State  legislation. 

The  court  cannot  consider  the  law  under  consideration  as 
unconstitutional,  or  having  divested  a  vested  right. 

W}iether  the  law  should  be  deemed  to  create  a  lien  on  any 
labor  or  materials  done  and  furnished  subsequent  to  the  passage 
of  it,  is  a  question  not  now  to  be  determined.  That  it  does 
create  a  lien  on  all  labor  and  materials  done  and  furnished 
prior  to  the  passing  of  it,  there  can  be  little  doubt ;  and  the 
plea  admits  that  some  portion  of  the  labor  and  materials  are  in 
that  category.  Whatever  be  that  portion  is  matter  of  proof  on 
the  trial  of  the  case. 

Another  objection  to  the  validity  of  the  lien  is,  that 
the  notice  of  lien  filed  by  complainant  was  insufficient,  on  two 
grounds — 

1.  The  description  of  the  property  in  the  notice  of  lien  is 
inaccurate. 

2.  That  if  the  complainant  ever  had  a  v&lid  lien,  he  has 
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lost  it  by  a  failure  to  bring  stiit  in  time.  The  act  of  12th 
April,  1860,  requires  that  the  suit  should  be  brought  within 
one  year  after  the  work  was  done,  which  was  not  done  in  this 
case. 

As  to  the  description  of  the  property,  we  have  seen 
that  the  act  of  12th  April,  1850,  requires  that  notice  of  the 
intention  to  hold  a  lien  on  the  property  declared  by  that  act 
shall  be  recorded,  specifically  stating  the  amount  claimed. 
The  act  of  27th  April,  1855,  requires  a  correct  description  of 
the  property  to  be  given.  No  form  is  prescribed.  Under 
the  latter  law  the  case  of  Montrose  v.  Conner  (8  Cal.  844), 
cited  by  defendant's  counsel,  was  decided.  The  description  of 
the  property  in  the  notice  of  lien  in  that  case  was  in  these 
words,  "  As  a  dwelling  house  lately  erected  by  me  for  J.  W. 
Connor,  situated  on  Bryant  street,  between  Second  and  Third 
streets,  in  the  city  of  San  Francisco,  on  lot — " 

In  relation  to  such  description  the  court  say,  "  There  are  a 
number  of  lots  on  Bryant  street  between  Second  and  Third 
streets,  to  any  one  of  which  it  would  apply  as  well  as  to  the 
one  in  question."  That  description  of  an  individual  object 
which  was  so  inaccurate  as  to  apply  equally  well  to  a  number 
of  objects,  was  decided  not  to  be  a  correct  description  of  the 
individual  object  which  it  was  intended  to  identify. 

What  is  meant  by  a  correct  description  ?    Does  it  mean  a 

description  by  metes  and  bounds,  and  require  the  particularity 

demanded  in  a  deed  ?    The  word  "  correct "  is  not  a  technical 

one.    Its  obvious  meaning  in  a  statute  is,  such  description 

which  identifies  the  individual  object  intended  to  be  designated. 

Such  object  is  accomplished  in  this  case ;  the  subject  on  which 

a  lien  is  sought  are  ^'the  works  known  as  the  South  Fork 

Canal,  near  Placerville,  in  El  Dorado  County."    K  there  was 

no  object  in  existence  at  the  time  which  answered  to  that 

84 
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description,  the  rule,  ^^de  nan  apparentibtis  et  de  non  exis- 
tentHms  eadem  est  ratio,^^  must  apply,  and  the  description  must 
be  deemed  snflSciently  "  correct." 

The  next  objection  to  the  validity  of  the  lien  is,  that  the 
notice,  after  giving  the  information  that  it  was  intended  to  hold 
a  lien  on  the  specific  work,  does  not  state  that  the  labor  was 
done  on,  and  the  materials  were  famished  to,  that  work; 
but  "  that  the  same  were  for  the  use  of  the  South  Fork  Com- 
pany." 

The  fact  that  they  were  so  used  is  not  required  to  be 
inserted  in  the  notice,  nor  does  it  constitute  a  part  of  the 
description  of  the  property. 

That  is  matter  of  allegation  and  proof,  without  which  no 

recovery  can  be  had.    To  that  extent  goes  the  case  of  Houghton 

V.  Blahe^  cited  by  defendant's  counsel. 

Tlie  last  objection  to  the  validity  of  the  lien  is,  that  if  it 
ever  existed,  it  has  been  lost  by  failure  to  bring  a  suit  to  enforce 

the  lien  within  a  year  from  the  time  the  work  was  done.   Now, 

there  is  a  conflict  as  to  the  time  when  the  work  was  done,  and 

inasmuch  as  a  plea  is  not,  like  an  answer,  deemed  evidence, 

and  the  matter  is  one  of  avoidance,  and  as  such,  if  embodied 

in  an  answer,  must  have  been  proved  on  the  final  hearing,  it 

must  be  submitted  to  proofs  on  both  sides. 

After  a  careful  review  of  this  case,  the  court  has  come  to 

the  conclusion    that  the  plea  must  be   overruled,  and  it  is 

ordered  accordingly. 

MoDougal  cfe  Sharp  wnd  Hall  McAllister^  for  complainant. 
Crockett  cfe  Crittenden,  for  defendants. 
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liff  an  action  agaiDst  a  part j. primarily  liable  on  a  promissory  note  made  payable 
at  a  particular  place,  demand  for  payment  at  that  place  need  not  be  averred. 

If  the  maker  was  ready  at  the  time  and  place  to  pay,  it  ie  matter  of  defense. 

A  discharge  of  a  defen<^ant,  a  citizen  of  this  State,  from  a  foreign  contract  is  no 
bar  to  an  action  brought  against  him  upon  it 


An  action  was  brought  in  this  case  by  the  payees  against 
the  maker  of  a  promissory  note. 

Defense  was,  that  no  allegation  in  complaint  was  made  of 
presentment  for  payment  at  the  place  named  in  the  note ;  and, 
further,  that  defendant  had  been  discharged  under  the  insolv- 
ent law  of  this  State. 

JBddj  That  plaintiffs  were  entitled  to  judgment. 

McAllister,  J. — A  demurrer  was  filed  in  this  case,  and  the 
ground  assigned  is,  that  there  is  no  allegation  in  the  complaint 
that  the  note  sued  on  was  presented  for  payment  at  the  place 
at  which  it  is  made  payable  on  its  face. 

The  action  is  brought  by  the  payees  against  the  maker,  who 
is  primarily,  not  secondarily,  liable.  Li  such  an  action,  between 
such  parties,  a  demand  for  payment  need  not  be  averred. 

If  the  maker  was  ready  at  the  time  and  place,  and  offered 
to  pay,  it  is  matter  of  defense  to  be  pleaded  and  proved.  (  Wal- 
lace V.  McConneU,  13  Peters,  136  ;  Brahston  v.  Gibson,  9  How- 
ard, 279.)    The  demurrer  is  therefore  overruled. 
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An  answer  has  been  filed  which  pleads  in  bar  of  this  action 
the  discharge  of  the  defendant  on  3d  June,  1857,  nnder  the 
insolvent  law  of  this  State,  approved  May  4, 1852.  To  this 
answer  a  dem/urrer  has  been  filed. 

The  note  sued  on  is  in  the  following  words : — 

"  Boston,  Jan'y  1, 1856. 
"  $1,194  tVit*    xEight  months  after  date,  I  promise  to  pay  to 
the  order  of  Kendall,  McDonald  &  Stetson,  eleven  hundred 
and  ninety-four  iVir  dollars,  at  the  office  of  Andrew  Carney, 
40  State  street,  Boston,  for  value  received. 

"Wm.  G.  Badger." 

It  is  in  proof  that  all  the  payees  of  said  note,  at  the  time  of 
the  execution  thereof,  were  citizens  of  Massachusetts,  except 
one,  and  he  at  the  time  was  a  citizen  of  the  State  of  New  York ; 
and,  further,  that  defendant,  the  maker  of  said  note,  was  at  the 
same  time  a  citizen  of  the  *  State  of  California,  and  has  con- 
tinued such  to  the  present  time. 

The  facts  on  the  face  of  the  note,  its  date,  and  the  place 
where  it  is  payable,  stamp  it  as  a  Massachusetts  contract. 

In  view  of  these  circumstances,  the  discharge  of  defendant, 
under  the  insolvent  act  of  this  State,  cannot  bar  the  present 
action. 

In  the  case  of  Byrd  v.  Badger j  decided  by  this  court  in  its 
January  Term,  1858,  this  precise  question  was  decided  with 
the  authorities  given  for  its  enunciation. 

It  is  useless  to  repeat  them. 

The  demiirrer  to  the  answer  must  be  sustained. 

HaUeck^  Peachy  dk  BUlings^  wnd  Chregory  Ycde^  for 
plaintiffs. 

HaU  McAUister^  for  defendant. 
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clouds  on  title,  the  circuit  courts^  in 
the  exercise  of  an  ancient  chancery 
jurisdiction,  may  remove  such  clouds. 
Id. 

4.  The  removal  of  a  cloud  from  title  is 
a  matter  of  equitable  right,  and  must 
be  enforced  on  the  equity  side  of  the 
court    Lcring  v.  Ihtmer,  860 


COLLECTOR. 
See  DiBGRxnov,  4. 
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627 


COMMISSION. 

1.  A  motion  for  the  appointment  of 
commiaslonen  to  take  testimony 
abroad,  is  not  grantable  of  course. 
The  United  Statea  v.  Parrott,        447 

2.  The  materiality  of  the  teetimony, 
and  the  parposes  for  which  it  ia  in- 
voked, will  determine  the  action  of 
the  court    Jd. 


COMPLAINT. 

I.  The  objections  to  the  form  of  a  com- 

Slaint  most  be  availed  of  by  a  speeial 
emurrer.    Teese  v.  Phelpt,  17 

See  JuBiaDionox,  1. 


COMPTROLLER'S  WARRANT. 
See  Bill  or  ^ohanok. 


CONFIRMATION. 
Of  void  grant    See  Void  Grant. 


CONFLICTING  CLAIMa 

1.  Where  parties  set  up  conflicting 
claims  to  property,  with  which  a 
special  tribunal  may  deal  as  between 
one  of  the  partifS  and  the  govern- 
ment, regaroless  of  the  rights  of  third 
parties,  the  latter  may  come  into  the 
ordinary  courts  of  justice,  and  liti- 
gate their  claims.  Jlezee  v.  Oreer,  400 

2.  Such  party  can  only  litigate  in  the 
tribunal  which  can  grant  the  relief 
asked.  If  his  right  be. legal,  he  must 
seek  it  in  a  court  of  law ;  if  an  equi- 
ty, in  a  court  of  chancery.  Id 


charter-party,  and  to  it  no  lien  is 
fixed  by  implication  of  law.  Vari' 
dewater  v.  2?itf  Steamehip  Yankee 
Blade,  9 

See  MABiTDfX  Lisnb. 


CONSORTSHIP. 

L  An  agreement  by  owners  for  the 
future  employment  of  their  vessels^ 
resembles  more  a  consortship  than  a 


CONSTRUCTION. 

1.  The  construction  of  the  specification 
in  an  application  for  a  patent,  so  far 
as  the  language  is  concerned,  is  a 
question  for  the  court  The  applica- 
tion of  the  facts  to  the  law,  is  for  tJie 
jury.     Teeee  v.  Phelpe,  48 

2.  The  rule  at  common  law  is,  that  in 
the  construction  of  a  deed,  quantity 
must  yield  to  specific  metes  and 
boundaries.  Such  rule  cannot  be 
applied  in  all  cases  to  Mexican 
grants.    Jhbin  Y.Walkinehaw,    151 

5.  Grants  fh>m  the  sovereign  to  indi- 
viduals are  to  be  strictly  construed. 
Such  rule  applies  to  a  erant  of  a 
franchise  made  to  an  mdividual. 
Orifinsf  V.  Gibb,  212 

4.  Such  rule  of  construction  does  not 
apply  to  a  purchase  under  a  legisla- 
tive grant  A  deed  on  a  purchase 
under  a  legislative  grant,  should  be 
interpreted  according  to  the  ordi- 
nary meaning  of  its  language.       Id, 

6.  A  settled  construction  fixed  by  the 
highest  judicial  tribunal  in  a  State, 
upon  one  of  its  statutes,  will  control 
the  decision  of  the  Circuit  Court  of 
the  United  States^  where  there  is  no 
conflict  between  such  statute  and 
the  constitution  of  the  United  States. 

Id 
See  Discretion. 

FCRRT. 

Law  Merchant. 
Monopoly. 


I 


CONSUL. 

1.  The  action  of  the  consul  in  the  dis- 
charge of  seamen  in  a  foreign  port, 
is  not  conclusive  upon  the  courts  of 
the  United  States.  Campbell  v.  Sieam- 
er  Uncle  Sam,  77 


528 
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CONTRACT. 

1.  Where  a  party  creates  a  datj  or 
charge  against  himself,  by  express 
contract,  he  is  bound  to  make  it 
good,  notwithstanding  any  accident, 
as  he  might  have  provided  against 
snch  in  the  contract  Wut  t.  Steamer 
UneU  Sam,  606 

8e$J>twBm, 

RnOEDT. 


CORPORATIONS. 
See  Bill  of  Exchakgx. 


CREDITOR'S  BILL. 
See  BjjmjoaartAMY  PBoanDnroB. 


CUSTOM. 
See  Trotib,  8. 


CUSTOMa 
See  DuTDEB. 


D. 


DAMAGES. 

See  Imtbntion,  8. 
Sbifowher,  2. 


DECREE. 

1.  A  decree  final  in  other  respects,  is 
not  converted  into  an  interlocutory 
one  because  it  directs  a  taxation  of 
costs.  91 


DEDIMUS  POTESTATEM. 

1.  The  power  to  grant  a  dedimtie  potee- 
tatem,  is  given  to  the  federal  courts 
to  prevent  the  failure  ofjostice,  to 
be  exercised  according  to  **  common 
usage."  The  United  Statee  r.F»roU^ 

447 


DEED. 

1.  The  name  of  a  erantee  is  not  eesen- 
tial  to  the  validity  of  a  deed.  A 
grant  may  be  made  to  classes  of  per- 
sons, if  sufficiently  designated  by  a 
deeeriptio  pereonaranL  Friedman  v. 
Ooodwinf  142 

See  CoNSTRUcnoif,  2. 

LsGiBLATrvK  Gbamt,  8. 
Mabbibp  Woman. 


DEFENSK 

1.  No  defense  to  a  breach  of  contract 
with  a  seaman,  can  be  available  <hi 
the  ground  that  the  disturbed  con- 
dition of  the  country  to  which  the 
vessel  was  bound,  authorized  the 
breaking  up  the  voyage,  if  the  con- 
dition of  the  country  was  the  same 
as  it  was  at  the  time  of  sailing,  and 
had  been  so  for  some  time  previously. 
Campbell  v.  Steamer  Uncle  Sam,     77 

See  Imbolvevt  Law. 
jubibdiction,  2,  8. 
Plka. 

PBACnOB,  1. 

PaoKiBfiORT  Note. 


DEMURRER. 

1.  A  demurrer  admits  the  allegations 
of  the  bill,  for  the  purposes  of  a 
motion  on  the  bill  ana  demurrer. 

118 
See  CoxpLAnrr. 


DEPARTURE. 
See  PLEADZNa,  8. 
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DISCRETION. 

1.  Where  a  statute  gives  a  person  cer- 
tain discretionary  powers,  to  be  ex- 
ercised by  him  upon  his  own  opinion 
of  certain  facts,  it  is  a  rule  of  con- 
struction that  the  statute  constitutes 
him  judge  of  thoee  &cta.  Gould  v. 
Hammond,  236 

2.  In  the  exercise  of  that  discretion,  he 
is  in  the  discharge,  not  of  a  miDi&- 
terial,  but  a  quasi-judicial  function. 

Id. 

8.  To  render  him  liable  in  damages  for 
his  conduct,  it  must  be  proved,  either 
that  he  exercised  his  powers  in  cases 
not  within  his  Jurisaiction,  or  in  a 
manner  not  cotifided  to  him,  or  with 
malice,  corruptly  or  oppressively.  Id, 

4.  When,  upon  a  report  made  to  the 
collector  by  the  warehouse-keeper, 
of  the  perisnable  condition  of  goods, 
the  collector  directed  two  United 
States  appraisers  to  obtain  informa- 
tion, ana  report  to  him  the  condition 
of  the  article;  and  upon  their  re- 
commendation of  the  necessity  of  an 
immediate  sale,  ordered  the  perish- 
able article  to  be  sold,  under  the 
proviso  in  the  12th  section  of  the 
Act  of  CoDgress,  80  August,  1846, — 
held,  that  in  the  absence  of  any  im- 
putation on  the  trial,  of  a  corrupt 
motive  in  the  collector,  the  shortness 
of  the  notice  of  the  sale  was  not,  per 
M,  sufficient  evidence  of  fraud  to 
warrant  a  judgment  against  the  col- 
lector. Id. 


DUE  NOTICE. 

1.  **  Ihte  notice"  is  not  susceptible  of 
a  fixed  definition,  and  must  be 
construed  in  each  case  by  its  cir- 
cumstances. Under  ordinary  circum- 
stances, oue  day's  notice  is  too  brief, 
but  there  is  no  fixed  limit  as  to  time. 
Lawrence  v.  Bowman,  419 


DUTIES. 

1.  An  examination  of  goods  liable  to 
duties   is   indispensable.     Personal 


examination^  of  each  article  is  not 
necessary.  A  fair  selection  of  sam- 
ples is  sufficient  OM  v.  Waihing^ 
ton,  480 

2.  The  official  report  of  the  appraisers 
is  prima  facie  evidence  as  to  exami- 
nation, Id. 

8.  The  additional  chargee  authorized 
by  law  to  be  added  to  the  appraised 
value  of  dutiable  merchandise,  may 
be  added  by  the  appraisers,  with  the 
sanction  of  the  collector.  Id, 

4.  Costs  of  transportation  of  goods  from 
the  interior  to  the  place  of  exporta- 
tion, are  not  included  in  such  addi- 
tional charges^  Id, 

See  Appraibkbs. 


E. 


EJECTMENT. 

1.  Plaintiff  cannot  recover  in  ejectment 
unless  on  a  better  title  than  defend- 
ant   Seahwry  v.  Field,  1 

2.  Where  defendants  in  ejectment  show 
no  title,  they  cannot  defend  upon 
the  invalidity  of  the  documentary 
title  of  the  plaintiff,  accompanied  by 
poasessioD.  Boyreau  v.  Campbell,  119 

8.  A  Mexican  grant,  which  had  never 
received  the  approbation  of  the  de- 
partmental assembly,  and  had  never 
oeen  segregated  from  the  public  do 
main  before  the  treaty  of  GuadaJupe 
Hidalgo,  is  not  a  title  on  which  to 
maintain  ejectment  against  any  save 
a  trespasser.     Tobin  v.  Walkinthaw, 

151 

4.  The  general  rule  is,  that  a  plaintiff 
in  ejectment  must  recover  upon  the 
strength  of  his  title,  not  upon  the 
weakness  of  the  defendanfa  This 
is  not  an  universal  rule,  and  must  be 
qualified  by  the  case  to  which  it  is 
to  be  applied.     TWner  v.  Aldridge, 

229 
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6.  Where  a  plaintiff  in  eiectment  has 
documentary  title,  aided  and  aocom- 
panied  by  poesession,  and  the  de- 
fendant is  a  mere  trespasser,  the  role 
is  qualified  in  its  application ;  against 
such  a  defendant  the  plaintin  may 
recoYer  on  prior  peaceable  possession 
alona  ■    J<L 

6.  Where  the  plaintiff  holds  a  legal 
title,  and  the  defendant  an  inchoate 
one,  the  defendant's  title  is  not  one 
that  can  be  used  in  bar  of  an  eject- 
ment by  plaintiff  founded  on  his 
legal  tide.    Mezet  v.  Oreer,         400 

See  CoRFUonxo  Claims. 


EQUITABLE  RIGHT. 

1.  An  equitable  right  cannot  be  en- 
forced in  a  common-law  form,  and 
as  a  leffal  right  on  the  equity  side  of 
a  circuit  court  of  the  United  States. 
Loring  v.  Downer,  860 

2.  The  distinction  between  the  enforce- 
ment of  Icffal  rights  and  the  pursuit 
of  equitable  remedies,  in  a  circuit 
court  of  the  United  States,  is  well 
defined  by  law,  and  must  be  main- 
tained. IcL 

8.  The  provision  in  the  act  of  Congreee 
(0  Stat,  at  Large y  801),  in  relation 
to  patents  for  land,  does  not  destroy 
the  distinctioii  between  equity  and 
law  which  obtains  in  the  federal 
courts.    Mezesv.  Oreer,  400 

See  Cloud  upon  Title,  4. 
CoNFLioTiNo  Claims. 
Injunction,  9. 

BUPPLIMKNTABT  PaOCKKDINGB,  2. 


ESTOPPEL 
See  Limitation  of  AonoN. 


EVIDENCE. 

1.  Parol  testimony  is  inadmissible  to 
charge  a  party  on  negotiable  paper, 
where  neither   his  name  nor  any 


other  circumstance  appears  on  its 
face  to  connect  him  with  IL  The 
rule  applicable  in  eases  of  sales,  as  to 
undisclosed  principals,  does  not  ap- 
ply to  this  case^  Where  tiiere  is 
sufficient  on  the  face  of  negotiable 
paper  to  create  a  doubt  to  whom, 
credit  was  given,  parol  cTidenoe  is 
admissible  to  remove  that  doubt 
Deteau  v,  Boure,  20 

2.  Matter  of  avoidance  in  an  answer 
responffive  to  the  bill,  on  a  motion 
for  an  injunction,  is  to  be  deemed  as 
the  affi<»ivit  or  sworn  statement  of 
the  defendant;  on  the  trial,  it  must 
be  proved.  Ihlnn  v.  Walkiniham,  26 

8.  "  Rodeo  boundariesy"  in  California, 
constitute  as  notorious  evidence  of 
the  possession  of  land,  as  the  culti- 
vation or  fencing  in  an  old-settled 
country.    Bcyreau  v.  Campbell,  119 

4.  Conffreas,  in  derogation  of  the  com- 
mon law,  have  made  transcripts  from 
the  department  at  Washington  evi- 
dence against  public  debtor».  Their 
mode  of  authentication,  as  prescribed 
by  law,  must  be  stricUv  pursued, 
liiey  are,  when  so  authenticated, 
prima  fade  evidence  of  indebtedness 
to  the  United  Statesi.  The  omisaion 
to  give  in  the  account  the  disallowed 
credits,  held,  under  the  circum- 
stances of  the  cases,  not  to  render 
the  transcript  incompetent  evidence. 
The  United  Statee  v.  Harrill,        248 

iSMCAEBIEB. 

Commission. 

Dums,  2. 

Intention. 

Patent  fob  Invention,  8. 

Peactice,  1. 

WiLU 


EXECUTION. 

See  SUPPLEMBNTAKT  PbOOEKDINGS. 


F. 


FEME  COVERT. 
See  Maektid  Woman. 
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FERET. 

1.  Where  tbe  legislature  has  granted 
the  franchise  of  cooBtructiDg  and 
keeping  a  fArry,  no  powers  will  be 
construed  to  have  been  given  by  im- 
plication, unless  of  a  direct  character, 
iifone  not  so  derived  will  be  conceded, 
except  by  the  express  language  of 
the  law.    MitUum  v.  Larue,        870 


FRANCHISE. 
See  Con STHUcnoM,  8. 

FXBBT,  L 


FRAUD. 

See  JvusDicnoK,  6. 
Pasbht  fob  Laitd^  1. 


G. 


GOLD  MINE. 


1.  The  working  of  a  gold  mine  is  the 
taking  away  the  substance  of  the 
estate.    The  UhiUd  Staiet  y,  Parroti, 

271 


GOVERNMENT  OFnCER. 
See  PuBuc  Domain. 


GRANT. 

See  CoNSTRuonoN,  8. 
Dekd. 

Leoiblativk  Giunt. 
Vou>  Gbant. 


H. 


HABKAfl  OORPU& 

1.  The  circuit  courts  and  federal  judges 
have  the  power  to  apply  the  writ  of 
habeae  eorjpue  to  all  cases  which  it 
would  reach  at  common  law,  pro- 
vided it  is  not  issued  to  any  person 
in  jail,  unless  confined  under  or  by 
color  of  the  authority  of  the  United 
States.    Ex-parte  Dee  Roehere,      68 


HUSBAND  AND  WIFR 
See  MAMfgn  Woman. 


L 


IMPORT  DUTIESL 
See  DimOb 


INFRINGEMENT. 

See  Partus. 

Patent  vor  Invxntion,  8. 


INJUNCnON. 

1.  On  a  motion  for  an  injunction  to  en 
join  waste,  the  complainant  cannot 
on  bill  and  answer,  read  affidavits  in 
support  of  his   title,    Ti^e    United 
Stalei  V.  Parroit,  271 

2.  On  a  motion  to  dissolve  an  injunc- 
tion, matter  set  up  by  way  of  avoid- 
ance in  the  answer,  responsive  to 
the  bill,  should  be  deemed,  on  such 
motion,  eouivalent  to  an  affidavit  by 
the  defenaant  Such  matters,  on  the 
final  hearing,  must  be  proved  by  the 
defendant  leL 

8.  An  injunction  may  issue  to  stay 
irreparable  mischief  or  waste,  in 
eases  of  disputed  title.  Id 
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4.  Where  the  answer  denies^  directly 
and  positively,  upon  personal  knowl- 
edge, the  allegationB  of  the  bill,  it 
"  denies  the  equity  of  the  bill ;"  and 
aetinff  upon  it  as  evideaoe,  the  in- 
joncuon  will  be  dissolved  by  the 
eoort,  in  the  absence  of  eztraormnary 
eireumstancefc  Id. 

6.  Qi(«ry  /  Whether  in  case  of  irrepara- 
ble nuschief,  the  coart  will  permit 
affidavits  to  be  read  in  contradiction 
to  positive  denials  of  the  answer.  Id. 

t.  Where  fraud,  forgery,  and  ante- 
dating, are  distinctly  alleged  in  the 
biU,  and  the  only  denial  of  them  is 
on  information  and  belief,  it  is  not  a 
''denial  of  the  equity  of  the  bill," 
and  cannot  arrest  the  issue  of  an  in- 
junction, or  authorize  a  dissolution 
of  it  if  one  has  been  granted.         Id. 

7.  The  institution  of  an  action  at  law, 
prior  to  the  exhibition  of  a  bill  in 
equity,  for  injunction,  is  the  general 
rule ;  but  such  action  is  not  an  tn- 
dupauabU  pre-requisite  in  all  casea 

Id 

^  A  court  of  equity  will,  in  some  cases, 
enjoin  against  tilie  removal  of  the 
fruits  of  past  waste.  Id 

9.  Equity  will  protect  by  injuncUon  a 
statutory  rignt,  where  the  title  of 
the  complainant  is  free  from  doubt 
Miniurti  v.  Larue,  870 

10.  In  the  United  States  courtsi  all  in- 
junctions are  special,  and  grantable 
only  on  notice.  Lawrence  v.  Bowman, 

419 

11.  It  is  not  indispensable  that  a  bill 
for  an  injunction  should  contain  a 
prayer  for  discovery.  Id. 

12.  In  the  English  chancery,  where 
common  injunctions  are  issued,  un- 
less special  application  be  made,  only 
proceedings  at  law  subsequent  to 
the  judgment  are  enjoined ;  aliter  in 
the  United  States.  Id. 

18.  The  form  of  an  injunction  in  En- 
gland included  a  provision  that  the 
party  at  law  might  proceed  to  judg- 
ment and  execution;  cUUer  in  the 
United  States.  Id. 


14.  A  party  who  applies  for  an  injune- 
tion  to  enjoin  proceedings  at  law,  is 
not  bound  to  confess  judgment  at 
law  as  a  pre-requisite  to  his  obtain- 
ing relief  in  equity.  Id. 

See  JuBiBDicnoH,  9. 

Plba,  2. 


INSOLVENCY. 
See  JuKunionoM,  11. 


INSOLVENT  LAW. 

1.  A  discharge  under  a  State  insolvent 
law,  cannot  be  pleaded  in  bar  of  an 
action  on  a  foreign  contract,  Byrd 
V.  Badger,  263 

Kendall  v.  Badger,  S2S 

2.  A,  a  citizen  and  resident  of  Cali- 
fornia, through  his  a^ent  in  Beaton, 
made  a  note  to  B,  a  citizen  and  resi- 
dent of  Massachusetts,  payable  in 
Boston, — held,  that  A  could  not 
plead  his  discharge  in  California 
under  the  insolvent  law  of  that 
State,  to  an  action  on  said  note 
brought  by  B  in  California^  Id. 


INSTRUCnONa 

^  JURT. 


INTENTION. 

1.  Acts  and  declarations  of  a  party  as 
to  his  intention  in  remaining  in,  or 
removing  from,  a  country,  though 
not  simultaneous  with  his  act,  are, 
under  special  circumstancesy  admis- 
sible to  prove  the  intention  with 
which  he  acted,  if  made  ante  litem 
motam.     Tolnn  v.  Walkinshaw,     186 

2b  Where  the  intention  or  knowledge 
of  a  partv  becomes  a  material  &ct, 
acts  and  declarations,  although  col- 
lateral to  the  main  subject,  still 
having  a  bearing  upon  It,  are  admis- 
sible as  evidence.  Id. 
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8.  In  cases  of  oontraot,  the  motive  of  a 
defendant  is  not  inquired  into,  to 
increase  the  compensation  to  be 
made  to  him.  In  torts,  the  mali- 
mouB  intention  may  be  said  to  in- 
crease the  injury.  Bark  Yankee 
T.  Gallagher^  467 


INTERNATIONAL  LAW. 

1.  By  a  principle  of  international  law, 
on  a  transfer  of  territory  by  one  na- 
tion to  another,  the  political  rela- 
tions between  the  inhaoitants  of  the 
ceded  country  and  the  former  gov- 
emment  are  changed,  and  new  ones 
arise  between  them  and  the  new 
govemmentw  The  manner  in  which 
this  is  to  be  effected,  is  ordinarily 
the  subject  of  treaty.  The  contract- 
ing parties  have  the  right  to  contract 
to  transfer  and  receive  respectively 
the  allegiance  of  all  natiye-born  citi- 
zens, but  the  naturalized  citizens, 
who  owe  allegiance  purely  statutory, 
when  released  therefrom,  are  remit- 
ted to  their  original  ttaitu.  Tobin 
v.  Walkifuhaw,  186 


See  Inbolvxmt  Law. 


INVENTION. 
See  Patent  fob  Invezitxon.  1. 


J. 


.  JTTDIOIAL. 
See  Appraises. 

DlBORETION,  2. 


jURisDicrrioN. 

1.  An  allegation  in  the  complain t»  of 
residence  of  the  parties,  is  not  neces- 
sary to  impart  jurisdiction.    Tseee  v. 

piieipt,  n 

2.  If  a  defendant  is  sued  out  of  his  dis- 
trict, he  must  plead  his  personal 
privilege.  loL 


8.  If  a  joint  interest  is  vested  in  the 
defenaants  with  absent  parties,  the 
court  has  no  jurisdiction ;  if  the  in- 
terest is  separable,  the  jurisdiction 
attaches.     Tobinv.Walkttuhano,    26 

4.  Where  any  necessary  party  is  with- 
in the  jurisdiction  of  tne  court,  and 
is  not  made  a  party,  there  is  no 
jurisdiction,  save  in  case  the  parties 
are  so  numerous  as  to  bring  the  ease 
within  the  exception  to  the  rule  re- 
quiring all  necessary  parties  to  be 
before  the  court  Jd. 

6.  Where  a  bill  omitted  to  make  par- 
ties two  persons  who  were  necessarv 
parties,  and  who  were  within  reacn 
of  process;  and  where  there  were 
absent  parties,  and  without  the  juris- 
diction of  the  court;  and  the  bill 
prayed  for  cancellation  of  convey- 
ances in  which  those  absent  parties 
were  interested, — held,  the  court  had 
no  jurisdiction  of  the  case.  Id. 

6.  Courts  of  law  and  canity  have  con- 
current jurisdiction  ot  fraud  in  many 
eases.    Sealniry  v.  lUlde,  60 

7.  An  averment  of  citizenship,  equiva- 
lent in  import  to  a  direct  allegation,* 
is  sufficient  to  give  jurisdictloiL 
Bayerque  v.  Haley,  97 

8.  Defendants  cannot,  in  a  general 
answer,  avail  of  an  objection  to  the 
jurisdiction  of  the  court,  en  the 
ground  that  the  title  of  plaintiff  is 
merely  colorable.  Boyreau  v.  Camp- 
beU,  119 

9.  Where  proper  averments  are  made 
in  the  bill  to  give  jurisdiction  to  the 
court,  they  give  nrir/ia  faeie  juris- 
diction, and  enable  the  court  to  do 
justice  between  the  parties,  in  a  case 
of  irremediable  mischief,  by  ihe  issue 
of  a  temporary  injunction,  until  the 
plea  to  the  jurisdiction  has  been  dis- 

Sosed  of.    Fremont  v.  The  Merced 
fining  Co,  267 

10.  The  jurisdiction  of  a  circuit  court 
of  the  United  States  is  limited  to 
certain  persons  and  matters;  but 
wiUiin  tnose  limits  it  can  confer  a 
remedy,  when  a  plain,  adequate,  and 
complete  remedy  cannot  be  had  at 
law.    In  the  exercise  of  its  equity 
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jnrisdiotion  within  those  limitSy  it 
can  afford  relief  where  it  can  be 
afforded  by  the  principles  of  the 
High  Court  of  Chancery  lo  England. 
7%s  United  Statei  t.  FarroU,       271 

11.  Mere  insolrency,  if  inconsiderable, 
would  not  g^ve  jurisdiction  to  the 
court;  but  where  the  amount  is 
great,  and  the  inability  of  the  party 
to  respond  is  greatly  dispropor- 
tioDcd  to  that  amount,  such  insol- 
Tcncy  would  be  an  element  to 
influence  the  action  of  the  court, 
and  where  it  exists,  is  proper  sub- 
ject for  an  allegation  in  the  biU.  Id. 

12.  Where  a  Icrt  is  a  continued  act  and 
not  separable,  and  a  portion  is  com- 
mittea  on  land  and  the  remainder  on 
the  high  seas,  the  jurisdiction  of  it 
attaches  to  the  eommon-law  courts. 
Bark  Yankee  v.  OaUagher,  467 

18.  But  if  the  tortious  act  originates  in 
port  and  is  not  a  perfected  wrong  until 
the  Ycssel  leaves  the  port,  it  is  a  con- 
tinuous act  and  traTcls  with  the  tort 
feasor  and  the  injured  party  during 
the  whole  yoyage,  and  comes  within 
the  jurisdiction  of  the  admiralty 
upon  the  principle  enunciated  in 
certain  cases,  tiiat  if  a  thing  be  taken 
on  the  high  seas  and  brought  to  land, 
it  is  appropriate  to  a  court  of  ad- 
miralty to  decide  the  question  as  a 
marine  tort  Id. 

14.  An  action  for  the  trespass^  com- 
mitted by  the  parties  on  land  is  cog^ 
nizable  in  the  courts  of  common- 
law.  Id, 

15.  An  action  for  the  trespasses  com- 
mitted on  the  waters  wittiin  the  ebb 
and  flow  of  the  tide  is  within  the 
admiralty  jurisdiction.  Id 

See  Cloud  upon  Tttli. 
CoNFLioriNo  Claim. 
Habbas  Cobfub. 
Plba. 


JURY. 

L  The  court  is  not  bound  to  notice  in 
its  charge  to  the  jury  any  matters, 
if  it  thinks  it  not  proper  to  do  so, 
unless  its  attention  u  called  to  them 


and  it  is  asked  to  instruct  the  jory  in 
regard  to  them.     Seabury  v.  FUid, 

60 


LAND  UNDER  WATER. 
Bee  Stats  Rigbtb. 


LARCENY. 

1.  The  essential  requisite  of  larceny  is 
the  lueri  eansa.  Held,  if  the  prisoner 
took  and  carried  away  the  muskets 
with  intent  to  appropriate  them  to 
his  own  use  or  permanently  to  de- 
priTC  the  owner  of  them,  vadk  taking 
IS  larceny.  If  the  taking  was  with, 
the  sole  intent  to  prevent  the  use  of 
them  upon  himself  or  his  associates^ 
it  u  not  larceny.  The  United  States 
V.  Durkee,  196 


LAW  AND  EQUITY. 
Distinction  between  law  and  equity. 
See  Equttable  Right. 

SUPPLBMEMTABT  PBOOEEOniOS,  2. 

LAW  MERCHANT. 

1.  Cases  involving  commercial  ques- 
tions must  be  adjusted  by  the  appli- 
cation of  the  principles  of  the  law 
merchant,  and  do  not  come  within 
that  class  of  cases  where  the  deci- 
uons  of  the  State  courts  conclude 
the  action  of  the  courts  of  the  United 
States.    Bragg  v.  Meyer,  408 

See  CONBTBUOTION,  6. 


LEGISLATIVE  GRANT. 

1.  The  act  of  the  legislature  of  the 
State  of  California,  of  18th  May, 
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186S,  providing  for  the  sale  of  cer- 
tain property,  was  a  legialative  grant 
Friedman  v.  Goodwin,  142 

2.  Where  a  grant  made  by  a  govern- 
ment  refers  in  general  terms  to  a 
certainty,  it  is  the  same  as  if  the  cer- 
tainty had  been  expressed  in  the 
grant  though  it  be  not  matter  of  re- 
cord, but  lies  in  averment  by  matter 
in  pais.  Id. 

S.  A  legislative  grant  is  equivalent  to 
a  patent ;  and  one  made  to  a  class  of 
persons  is  as  valid  as  one  made  to  an 
individual     Oriffing  v.  Gibb,      212 

See  CoMSTBuonoN,  S. 
Dbu>,  1. 


LTENa 


500  Makrdu  Lmra. 


LXMITATION  OF  ACTION. 

1.  There  were  three  modee  of  taking  a 
case  out  of  the  statute  of  limitations 
prior  to  the  act  of  9  Geo.  IV.  c.  14 ; 
h)  acknowledgment  by  words  only ; 
(2)  a  promise  by  words  only;  (8) 
part  payment.  That  statute  sub- 
stitdtcSd  for  acknowledgments  and 
promiBes  by  words  only,  a  writing 
embodying  the  same  and  signed  by 
the  party  to  be  charged,  leaving  part 
payment  as  it  was  before  the  act. 
Palmer  v.  Andrewe,  491 

2.  The  statute  of  limitations  of  the 
State  of  California  must  receive  a 
similar  construction.  Id 

8.  The  fact  that  a  note  is  barred  by  the 
statute  of  limitations,  and  no  action 
at  law  can  be  maintained  upon  it, 
does  not  estop  the  holder  of  a  mort- 
gage from  prosecuting  his  lien  upon 
Die  mortgaged  premises  in  a  court  of 
equity.    Bparke  v.  Fico,  497 

4.  The  statute  bars  the  remedy  on  the 
note,  but  does  not  extinguish  the 
debt.  Id 


LOW- WATER  MARK. 

iS00  Pdbuo  Domain. 
SfTATB  RioHia. 
Trxatt. 


M. 


MARITIME  LIENa 

1.  Maritime  liens  will  not  be  extended 
by  implication.  VandewUer  v.  The 
Aeamehip  Yankee  Blade,  9 

2.  Where  a  contract  is  maritime,  if  there 
is  no  lien  annexed  to  it  by  law  it  can- 
not be  enforced  in  admiralty  by  pro- 
ceedings in  rem.  Id, 

See  CoMSOBTSHip,  1. 


MARRIED  WOMAN. 

1.  The  doctrine  of  the  common  law 
that  the  deed  of  a  married  woman  is 
void,  held,  not  to  apply  to  the  aasign- 
ment  of  a  mortgage.  Ba^erque  v. 
Ealey,  97 

2.  A  note  and  mortgage  to  a  married 
woman  may  be  assigned  by  the  en- 
dorsement and  assigument  of  her 
husband.  Id. 

8.  The  statute  of  the  State  of  Califor- 
nia relating  to  husband  and  wife, 
does  not  apply  to  the  case  of  a  note 
and  mortgage  given  to  a  married 
woman  married  out  of  the  State,  and 
who  has  never  been  within  the  limits 
of  that  State.  Id 

4.  Bills  of  exchange  and  promiBSory 
notes  are  exceptions  to  the  rule  that 
ehoeee  in  action  of  the  wife  are  assign- 
able only  in  equity.  Id 


MEXICAN  GRANT. 
8eeEttcniBi%  8. 
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MINK. 
Bee  Gold  Mini. 


HINERAIB. 


1.  The  United  States  have  not  conveyed 
or  dedicated  the  minerals  in  the 
public  lands  to  individoals  or  the 
public  The  United  Statee  v.  Par- 
roU,  272 


MINISTERUL. 


See  Afpraibibs. 
Vmonmov,  2^ 


MONOPOLY. 

1.  A  monopoly  will  never  be  awarded 
except  by  implication  of  a  moat  di- 
rect and  immediate  character,  and  as 
necessarily  annexed  to  powers  ex- 
pressly granted.    MitUum  t.  Laruey 

870 


MORTGAGK 
See  Limitation  or  Action,  8. 


MOTIONS. 

L  Special  motions,  nnlike  those  grant- 
able  of  course,  require  allowance  by 
the  judge  and  previous  notice  to  the 
adverse  party.  The  United  Statee  v. 
Farrott,  447 

2.  Where  a  motion  is  made  to  a  court 
of  equity,  the  usages  and  rules  of 
chancery  must  apply.  Jd 

See  Injunction. 


MOTIVE. 
See  Injunction. 


K 


NOTICE. 
See  Dub  Notics. 

NOVELTY. 
See  Patent,  8. 


NUISANCE. 

1.  A  nuisance  existing  under  a  local 
law,  if  it  amounts  not  to  a  national 
one,  will  not  be  enjoined  by  a  cir- 
cuit court  of  the  United  Statea. 
Oriffinff  Y.  Gibb.  21S 


NULLITY. 
See  PuBUG  Domain. 


P. 


PAROL  TESTIMONY. 
See  EviDENCB. 


PARTIES. 

1.  The  court  may  dispense  with  nomi- 
nal and  in  some  cases  necessary  par- 
ties, but  never  with  a  party  deemed 
indispensable.    Tobin  v.  WalkinehafB. 

26 

2.  Where  one  who  is  a  necessary  par- 
ty is  out  of  the  jurisdiction  of  the 
court,  that  fact  should  be  made  to 
appear  by  the  pleadings,  an<1  it 
should  be  prayed  that  he  be  made  a 
party  should  he  come  within  the 
jurisdiction.  Id 

8.  The  assignees  of  a  patent,  though 
it  is  conveyed  to  them  in  separate, 
undivided  parts,  may  all  join  at  the 
time  of  the  inMngement  with  the 
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holders  of  the  tiUe  in-  an  action  for 
the  recoTery  of  damages  for  an  in* 
Mngement  of  the  patent  Stein  v. 
Goddard.  82 

4.  The  general  rule  ia^  that  all  persons 
interested  in  the  object  of  the  bill 
are  proper  parties.  Ihere  are  quali- 
fications to  this  rale,  and  the  court 
will- not  suffer  it  to  be  so  api>lied  as 
to  defeat  the  purposes  of  justice. 
7^  United  Btatee  y.  Parrott,        271 

See  Abatkmxnt. 

JUBISDICriON. 


PATENT  FOR  INVENTION. 

1.  Whether  an  invention  is  patentable 
is  a  mixed  question  of  law  and  fact, 
and  should  not,  in  ordinary  cases,  be 
disposed  of  without  the  intervention 
of  a  jury,  where  the  title  has  not 
been  fixed  at  law.     These  v.  Fhelps, 

17 

2.  The  clearness  the  law  requires  in  a 
specification,  is  such  as  will  distin- 
guish  the  thing  patented  from  all 
others  previously  known ;  and  which 
will  enable  a  person  skilled  in  the 
art  of  which  it  is  a  branch  to  con- 
struct the  thing  specified.  Teese  v. 
Phelpe,  48 

8.  The  production  of  the  patent  is 
prima-&cie  evidence  of  novelty,  Jd, 

4.  If  the  idea  Involved  in  the  patented 
article  has  occurred  to  others,  if  that 
idea  has  not  been  embodied  in  a 
practical  form,  it  will  not  disprove 
novelty.  Id, 

5.  If  the  article  produced  be  substan- 
tially the  same  with  the  one  pat- 
ented, with  variations  in  form  only, 
or  where  a  new  and  substantial 
result  is  not  produced,  such  cannot 
affect  the  right  of  the  patentee,   Jd. 

6.  If  there  be  invention  to  whatever 
extent,  it  is  sufficient  Id 

7.  If  the  process  required  no  more 
skill  than  that  possessed  by  an  ordi- 
nary mechanic  skilled  in  the  busi- 
ness, there  is  an  absence  of  inventive 


faculty  and  only  the  exercise  of  me- 
chanical skill,  Id, 

8.  The  infringement  of  a  patent  is  a 
tort,  but  as  the  wrongful  act  is  not 
committed  with  direct  force,  the 
form  of  action  is  that  description  of 
tort  called  trupaee  on  the  ease.  Stein 
V.  Chddard,  82 

See  Covnaxjcnov,  1. 


PATENT  FOR  LAND. 

1.  Fraud  is  not  admissible  in  a  court  of 
law  to  impeach  a  patent  or  legisla- 
tive grant ;  but  where  a  party,  in 
order  to  bring  himself  withm  a  class 
of  legislative  grantees,  must  exhibit 
his  muniments  of  title,  fraud  is  ad- 
missible to  prove  that  they  have 
been  dishonestly  obtained.  Seabttry 
v.  Fieldt  60 

See  EjECTMKirr,  6, 
Equitable  Riohts. 
LxGiBLATivs  Grant,  8. 


PLEA. 

1.  Where  no  want  of  jurisdiction  is 
patent  upon  the  record,  the  proper 
mode  of  availing  of  a  defect  ot  juris- 
diction is  by  plea.  Fremont  v.  77u 
Merced  Mining  Co.,  267 

2b  Where  a  plea  to  the  jurisdiction  is 
interposed,  the  court  will  direct  an 
argument  of  the  plea  to  be  made 
forthwith,  and  intermediately  direct 
a  temporary  injunction  to  issue  to 
keep  tne  parties  in  9t€Uu  quo  until 
the  plea  is  disposed  of^  Id. 

See  ABATOixm, 


PLEADING. 

1.  The  Circuit  Court  of  the  United 
States,  for  the  Districts  of  California, 
have  by  rule  adopted  the  forms  of 
pleadings  and  practice  in  the  courts 
of  the  State  of^  California,  as  ascer- 
tained by  its  practice  act,  unless  they 
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contraTene  the  acto  of  eoogresB  or 
the  rules  of  said  Circuit  Court 
Tteae  v.  Phelpt,  17 

2.  ThepleadiDflBin  admiralty  are  more 
simple  aud  TeBS  technical  than  in  a 
court  of  common  law.  West  v. 
Steamer  Uncle  Sam,  605 

8.  There  are  no  technical  variances  or 
departures  in  pleadings  in  admiralty. 

See  Complaint. 

iNJUNCnON,  11. 
JUBISDIOnON,  1,  S,  11. 
PABTin,  2. 

PRAOnCK,  1. 

Pbomissort  Noo. 


PL£DGK 
SeeTtiOYn, 

POLITICAL  ACT. 
See  Public  Domain,  4. 

PRACTICEL 

1.  Parties  must  recover  and  defend  on 
their  respective  allegations  in  their 
pleadinga  Campbell  t.  Steamer 
Uncle  Sam,  77 

Turner  v.  77ie  Skip  Black  War- 
rior, 181 

2.  When  orders  and  a  final  decree 
have  been  taken  in  a  case  pending 
in  a  court  of  equity  in  vacation, 
without  the  sanction  or  knowledge 
of  the  chancellor,  the  proceeding 
including  the  decree  will  not  be  set 
aside  on  summary  motion.  Bayerque 
V.  JackeonWater  Co,  85 

8.  When  all  the  proceedings  taken 
were  in  strict  conformity  with  a 
written  stipulation  entered  into  by 
the  parties, and  filed  in  court;  and 
there  was  no  mistake  or  fraud  ;  and 
mooeys  have  been  received  and  paid 
by  the  respective  parties  on  the  laith 
of  the  decree ;  and  the  property  has 
changed  hands, — ^the  proceedings  are 
at  most  only  voidable,  not  void.    Id. 


4-  If  injury  has  accrued  to  a  party,  he 
must  fife  his  bill,  and  bring  the 
whole  case  up  on  its  merits  before 
the  court,  so  that  a  decree  may  be 
rendered  doing  justice  between  the 
parties.  Id. 

5.  The  practice  and  jurisdiction  of  the 
courts  of  the  United  States  as  courts 
of  equity,  cannot  be  controlled  by 
the  practice  of  the  State  courtiL 
The  United  Statee  v.  Farrott,       447 

See  CoMMOBiON. 
Dbcrke,  1. 
Dbmurbse,  1. 

EviDKNCK,  2. 
iNJCNCnON. 

MonoN. 
Pleadinq,  1. 
RuLBa. 


PRESUMPnON. 

1.  The  public  acts  of  public  officers 
purporting  to  have  been  done  in  aa 
ofiSoial  capacity,  shall  not  be  pre- 
sumed to  DC  usurped ;  but  that  a 
legitimate  authority  had  been  pre- 
viously conferred,  or  subsequently 
ratified.     Den  v.  Bill,  480 

2.  The  reasons  which  grew  out  of  the 
powers  of  the  Spanish  monarch  and 
his  vicegerents  m  the  ^ew  World, 
which  called  for  the  apphcation  of 
the  principle,  do  not  exist  in  regard 
to  tne  territorial  or  departmental 
governors  of  California.  Id, 

3.  Their  granting  powers  must  be  ex- 
ercised in  conformity  with  the  col- 
onization decree  of  Mexico  of  1824, 
and  the  regulations  of  1828 ;  and  no 
presumption  in  favor  of  the  validity 
of  their  acts  arises  to  the  extent  to 
which  that  rule  has  been  carried  in 
the  case  of  Spanish  tiUes^  Id, 

See  ToBT,  2. 


PROMISSORY  NOTE. 

1.  In  an  action  against  a  party  pri- 
marily liable  on  a  promissory  note 
made  payable  at  a  particular  place, 
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demand  of  payment  at  that  place 
need  not  be  aTerred.  Kendall  t. 
Badger,  528 

2.  If  the  maker  was  ready  at  the  time 
and  place  to  pay,  it  is  matter  of  de- 
fense. Id. 

PUBLIC  DOMAIN. 

1.  No  deed  or  transfer  by  any  officer 
of  the  United  States  goyemment 
unanthorized  by  an  act  of  congress 
will  operate  to  alienate  any  portion 
of  the  public  domain.  Seabury  v. 
FUld,  1 

Friedman  y.  Goodwin.  142 

2.  Snch  a  conveyance  would  be  a  mere 
nullity.  Id, 

8.  On  the  admission  of  California  into 
the  Union,  she  became  subrogated  to 
the  rights  of  the  United  States  over 
property  below  low-water  mark  in 
the  Bay  of  San  Francisco,  subject 
only  to  any  cession  of  it  by  that  pro- 
vision of  the  constitution  which  sur- 
renders to  the  general  government 
the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the 
several  States,  and  with  Indian 
tribes.  Id. 

4.  Segregation  of  private  from  public 
land  is  a  politiosl  act  Tolnn  Y.lValk- 
inshatOf  161 

See  MnmuLs. 
Stati  Righib. 

PUBLIC  OFFICER. 

See  Appraisxbs. 
PanuMPnoH. 


R 


REMEDIES. 

1.  The  legislatures  of  the  States  may 
pass  laws  which  go  to  the  remedy 
on  past  as  well  as  future  contracts, 
provided  they  do  not  impair  their 
obligation.  (Gordon  v.  South  Fork 
Canal  Co.,  618 


2.  An  alteration  by  law  of  a  remedy, 
to  such  extent  as  to  materially  affect 
a  right  vested  under  a  prior  con- 
tract, is  unconstitutional.  Id 

See  EgmTABLX  Right. 

Limitation  or  AonoN,  8. 

SUPPUDCSIITAKT  pEOOBEDIKOa,  2. 


RES  JUDICATA 

See  CoNSTBUonoN,  6. 
Law  Mkbchant. 


RODEO  BOUNDARIES. 


See  EviDuiOK,  8. 


RULES. 


1.  Every  court  of  equity  has  power 
to  mould  its  rules  to  meet  the  pur- 
poses of  justice.  Launrence  T.Bow- 
man, 419 


s. 


SALE. 

1.  When  the  tubttanee  of  a  thing  sold 
is  not  in  existence  at  the  time  of  the 
sale,  such  sale  is  void.  Bertram  v. 
Lyon.  68 

2.  A  mistake  without  bad  faith,  made 
in  the  description  of  the  brand  on 
flour  barrels,  does  not  so  essentially 
change  the  etdtetanee  of  the  flour,  as 
to  render  void  the  sale.  Id. 

8.  When  the  sale-note  described  the 
flour  as  "  Haxall "  whereas  it  was 
branded  "Gallego,"  the  sale  waa 
not  avoided;  but  the  description 
amounted  to  a  warranty,  for  breach 
of  which  damages^  if  proved,  could 

be  recovered.  Id 

* 

SEAMAN. 

iS^CoiTSUL,  1. 
1. 
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INDEi. 


SHIP  OWNER 

1.  The  owners  of  a  ship  are  liable  for 
the  torts  of  a  master,  when  they  in- 
ToWe  a  breach  of  the  passenger  con- 
tract, and  are  done  while  acting 
strictly  within  the  scope  of  his  em- 
ployment MeOtUre  t.  SUamship 
VMm  Oaie,  104 

2.  The  rule  of  damages  in  sach  cases 
most  be  the  actual  damages  incur- 
red. /<i 

SPECinCATION. 

8u  GovsTEUonoH,  1. 

PATurr  roa  Imyxntioh,  2. 

STATE  COURT. 

See  Comnronoic,  6. 
Law  Msbohami. 
Pbaotiob. 
Teamsrb  or  Causu. 


STATE  LAW. 

1.  A  CJircuit  Court  of  the  United  States 
cannot  declare  an  act  of  a  State  les- 
islatnre  void  because  it  conflicts  wiu 
the  fifth  amendment  of  the  constitu- 
tion of  the  United  States^  Oriffing 
T.  Oibb,  212 

2.  The  state  law  must  conflict  with 
someprovision  of  the  constitution  of 
the  United  States,  impair  the  obliga- 
tion of  a  contract^  be  an  ex  post  facto 
law,  or  come  in  collision  with  some 
act  of  congress  passed  in  pursuance 
of  the  constitution  of  the  United 
Slates,  to  warrant  the  court  in  pro- 
nouncing it  void.  Id, 

See  CoNSTRronoir,  6. 
RmxDT. 


STATE  RIGHTS. 

1.  Each  State  in  the  Union  has  a  right 
to  the  soil  under  navigable  water 
within  her  territorial  limits.  Orif' 
fing  y.  6^66,  212 

2.  This  right  is  subservient  only  to  the 
surrender  she  has  made  to  the  gen- 
eral government,  in  the  constitution, 


of  the  right  to  regulate  eommeree 
with  foreign  nations^  and  among  the 
several  Statea.  Id, 

Bee  Public  Domain. 


STATUTE. 

£Cee  DnoBsnov. 

LnciTAnoN  or  Acnow. 
Stats  Law. 

STATUTORY  RIGHT. 
See  IvjUNonoN,  9. 

SUPPLEMENTARY  PROCEEDINOa 

1.  The  proceedings  supplementary  to 
execution,  as  prescribed  by  the  prac- 
tice act  of  the  State  of  California, 
are  evidently  a  substitute  for  the 
familiar  mode  in  the  practice  of  the 
Court  of  Chancery  known  as  a  cred- 
itor's bia    Byrd  y.  Badger,         44S 

2.  These  proceedings  are  an  attempt 
to  confound  in  the  courts  of  the  Uni- 
ted States,  the  distinction  between 
legal  and  equitable  remedies;  and 
cannot  be  used  in  the  courts  of 
the  United  States^  without  disre- 
garding the  distinction  which  exists 
in  them  between  the  exercise  of 
common-law,  and  equity  jurisdic- 
tion. Id. 


T. 


TEMPORARY  INJUNCTION. 

See  JusisoioTioN,  9. 
Plba,  2. 

TTTLR 

See  Cloud  uponTitl& 
Ejbotmbit. 

TORT. 

1.  Torts  committed  by  different  per- 
sons and  in  different  places,  are  sep- 
arable.   Bark  Yankee  y,  Oallagher, 

4«7 
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2.  The  law  implies  a  corrupt  motive 
in  the  perpetrator  of  a  tort  by  one 
who  committed  it  in  the  departure 
from  a  known  duty,  and  in  wanton 
violation  of  law.  Id. 

8ee  Intention,  8. 

JURISDICTTION,  12,  18,  14. 

TRANSCRIPTS. 
See  EviDKNCE,  4. 


TRANSFER  OF  CAUSES. 

1.  The  right  of  a  transfer  of  a  cause 
from  a  State  Court  to  a  Circuit  Court 
of  the  United  States,  awarded  to  an 
alien  by  the  12th  section  of  the 
judiciary  act  of  1789,  is  one  of  which 
he  cannot  be  deprived,  if  he  has 
complied  with  the  requirements  of 
the  act    Browntoell  v.  Gordon,   207 

2.  It  is  not  indispensable  that  the  aver- 
ment of  the  citizenship  or  alienage 
of  a  defendant  should  appear  on  any 
one  of  the  papers  transmitted  with 
the  order  of  the  State  court  for  the 
transfer  of  the  cause.  Id. 


TREATY. 

1.  On  the  ratification  of  the  treaty  of 
Guadalupe  Hidalgo,  property  below 
low-water  mark  in  the  Bay  of  San 
Francisco,  passed  from  Mexico  to  the 
United  States.     Seabury  v.  Fteld^    1 

Friedman  v.  Goodvnn,  142 

2.  Intermediate  the  date  of  the  treaty 
and  the  admission  of  California  into 
the  Union,  she  became  subrogated 
to  the  rightrf^over  the  disputed  prem- 
ises which  had  been  vested  in  the 
United  States.  Id. 


TRESPASSERS. 

1.  Persons  entering  upon  premises 
without  title,  whether  the  premises 
be  "vacant"  or  "public  land,"  or 
land  acquired  by  the  government  of 
the  United  States  under  a  foreign 
^ant)  are  to  be  deemed  trespassers. 
£oyreau  v.  Campbell,  119 

86 


TROVER. 

1.  If  a  party  entrusts  his  property  to  a 
broker,  who  pledges  it  to  a  third 
party  to  secure  the  payment  of  mo- 
ney borrowed  for  his  own  use,  the 
owner  can  recover  the  property  from 
the  lender  who  has  obtained  posses- 
sion of  it'   Bragg  v.  Meyer,         408 

2.  The  possession  of  the  goods  by  the 
broker,  conferred  no  power  on  him 
to  pledge  them  for  his  own  debt  Id. 

8.  The  delivery  by  plaintiff  of  the  pos- 
session of  the  goods  to  the  broker, 
for  the  purpose  of  sale,  did  not  au- 
thorize him  to  pledge  them;  and 
nothing  less  than  proof  of  a  usage 
in  San  Francisco  that  the  general 
custom  was,  under  no  circumstances 
to  trust  the  goods  to  the  broker,  will 
authorize  the  inference  of  a  power 
to  pledge  them.  Id. 

See  Law  Msrohant. 


V. 

VARIANCES. 
See  Plbadino,  8. 

VOID  GRANT. 

1,  Although  a  void  grant  cannot  be 
confirmed  by  subsequent  acts  be- 
tween individuals,  it  is  otherwise  as 
as  to  confirmation  by  statute.  Seth 
bttry  V.  Field,  1 

Friedman  v.  Ooodmn,  142 

Qriffing  v.  Oibb,  212 


VOID  SALR 

/Sf^SALS. 

VOID  STATUTE. 
See  State  Law. 
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WARRAHTTY. 

SeeQAiM, 


WASTE. 

SeeOoLD  Mink 
IxjDNonoif, 


WILL. 

1.  In  EogUndfthe  validity  of  a  will  of 
real  estate  ia  exclusively  within  the 
jurisdiction  of  the  ecclesiastical 
ooortB.  Bach  is  the  rule  in  the  sev- 
eral States  of  the  Union,  where  the 
distinction  between  wills  of  realty 
and  personalty  prevails.  Under  the 
probate  laws  of  California,  no  such 
distinction  exists.  Adama  ▼.  De 
Cook,  268 

2.  The  general  rule  that  a  party  can- 


not give  in  evidence,  and  daim  title 
under  an  unprobated  will  in  the  or- 
dinary mdicial  tribunals,  is  oontzol- 
led  by  the  maxim,  "Lex  non  cogit  ad 
impo89ibUuL  .  Id. 

2.  The  act  of  the  legislatare  of  Califor- 
nia in  relation  to  probate  of  wills, 
has  been  declared  oy  the  Supreme 
Court  of  that  State,  not  to  apfdy  to 
a  will  executed  in  California  prior 
to  the  passing  of  that  act  Id 

4.  There  is  reason  to  believe  that  in 
the  most  remote  provinces  of  the 
Spanish  government,  there  was  some 
interposition  of  judicial  authority 
necessary  to  authenticate  the  execa- 
tion  of  a  will,  although  there  may 
have  been  no  special  tribunal  like 
the  probate  court  Id 

5.  The  will  before  probate  is  not  a 
nullity,  is  the  foundation  of  title, 
and  under  certain  circumstances 
evidence  may  be  received  to  prove 
the  execution  of  it  Id 
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